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THE PROXIMATE CONSEQUENCES OF AN ACT 
I 


+" T N jure non remota causa sed proxima spectatur. It were in- 
finite for the law to judge the causes of causes, and their im- 
pulsions one of another; therefore it contenteth it selfe with the 
immediate cause, and judgeth of acts by that, without looking to 
any further degree.’’! The meaning of this maxim of Bacon is not 
clear. In medieval legal and philosophical Latin the word causa 
had four meanings: a thing or circumstance; a reason or excuse; 
a creative antecedent; a lawsuit. Of the examples given by Bacon 
to illustrate his maxim, not one is unmistakably a cause in the 
third sense; most of them are examples of the first meaning, and 
are to the effect that we do not look behind the immediate cir- 
cumstances of an act to determine its nature. He allowed two 
exceptions: in case of “‘covenous acts” and of crimes. The former 
came before the chancellor, who was called upon by the terms of 
the bills to investigate precedent facts; and the example given of 
the latter was proof of the motive (a precedent cause in the second 
sense) to qualify the act. 
Bacon was entirely familiar with the Aristotelian division of 
causes into four: the formal, the efficient, the material, and the 
final. He distinguishes these with respect to their importance.” 





1 Bacon, MAxiMs, 1. 
2 2 Nov. Orc. APHOR., 2. 
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The final cause, that is, the creative purpose, he says, “rather 
corrupts than advances the sciences, except such as have to do with 
the science of human action.” The formal, that is, the result 
imaged by the creator, “is despaired of.”” There remain the efficient, 
that is, the active force, and the material, the passive condition 
upon which the active force works. These, he says, if they can 
be discovered only after investigation, are remote,’ and “con- 
tribute little, if anything, to true and active science.” 4 

In both passages Bacon seems to have the same thing in mind. 
He is combating the metaphysical tendency to go behind every- 
thing, and to find labored explanations for matters in themselves 
most simple; and he says that the law, having found the immedi- 
ate physical causation, will not use metaphysical subtlety to dis- 
tribute this causation among obscure distant antecedents. To 
use a modern analogue, if the law finds a man committing murder 
it will hold him for it, without taking time to find whether heredity 
or environment may not be more to blame than himself. Thus 
explained, the maxim is evidently not concerned with the modern 
problems of proximity or remoteness of result. 

That Bacon’s First Maxim was not recognized by lawyers before 
his time is clear from his examples. That lawyers for two hundred 
years after his time were uninfluenced by it seems clear from the 
authorities. No title, proximate cause, is found in any of the 
abridgments or digests before the end of the eighteenth century, 
nor has any reference to the maxim been noticed in any case before 
that time. 

Meanwhile, however, the courts had been forced to deal with 
the problem of “consequential damage.”” It was enough at first 





3 “Quales quaeruntur et recipiuntur, remotae scilicet.” 
4 My learned colleague, Dean Pound, points out that Bacon was in this case com- 


bating the Aristotelian metaphysic, with its final cause; as Bacon says in another 


place, the physical causes are the efficient and material, the metaphysical are the for- 
mal and final causes. iii. DE AuG.Sct., 4. Fowler, Bacon’s best and most sympathetic 
editor, points out his insistence upon the physical cause, 1 FowLER’s Bacon’s Nov. 
OrG., 2 ed., 65, note 40, and finds in his opposition to the “remote cause” an example 
of his opposition to the theological and metaphysical form of reasoning — in other 
words, of the modern rather than the medieval turn of his mind. 2 FowLEr’s Bacon’s 
Nov. Orc., 2 ed., 2, note 13. Bacon’s idea of the remote cause, therefore, was a purely 
physical idea; and he framed or found in the schools a maxim expressing the modern 
feeling, and asserted its truth in law; seeking for confirmatory examples in the Abridg- 
ments, and being perforce content with obscure, not to say remote, ones. 
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to say, as Lord Holt did in Roswell v. Prior,® that “he that does the 
first wrong shall answer for all consequential damages.” But it 
soon became evident that this responsibility must be somehow 
limited. The courts in laying down their limits were not agreed on 
the principle. While in Ashley v. Harrison® Lord Kenyon had 
said “the injury complained of was too remote,” we find the idea 
expressed a few years later by Lord Ellenborough in Vicars v. 
Wilcocks’ in the dictum that ‘‘the damage must be the legal and 
natural consequence of the words spoken.” The first occurrence 
of the word ‘‘ proximate” which has come to my attention — doubt- 
less there were others earlier — was in the argument of counsel 
in Ward v. Weeks*® many years later, where Sergeant Wilde said, 
“*a man is liable only for the natural and proximate consequence 
of his actions, and not for remote consequences resulting directly 
from some intermediate agent.” Greenleaf in the early forties, 
in his “Evidence,” first clearly stated this principle in America: 
“The damage to be recovered must always be the natural and 
proximate consequence of the act complained of.” ® 

One or two points may be noted here. First, there is in these 
cases no reference to Bacon’s maxim; the earliest reference to this 
maxim which the author happens to have seen in any decision 
(doubtless there were earlier ones) was in Scott v. Hunter!° On 
the other hand, in many cases in which the subject was discussed at 
length the maxim was not mentioned." It was reprinted in Broom’s 
Maxims.” Second, that the court is here concerned with the 





5 12 Mod. 636, 639. “Every one who does an unlawful Act, is considered as the 
Doer of all that follows.” De Grey, C. J., in Scott v. Shepherd, 2 W. Bl. 892, 899 
(1773). 


6 x Esp. 48 (1793). 7 8 East, 1 (1806). 8 7 Bing. 211, 212 (1830). 
* 2 Greenl. Ev., 1 ed., 258 (1848). In Guille v. Swan, 19 Johns. (N. Y.) 381, 383 
(1822), the Supreme Court of New York said: “Now, if his descent . . . would, 


ordinarily and naturally, draw a crowd . . . all this he ought to have foreseen, and 
must be responsible for.” 

10 46 Pa. 192 (1863). 

1 Harrison v. Berkley, 1 Strob. L. (S. C.) 525 (1847); Denny v. New York Central 
R. R., 13 Gray (Mass.) 481 (1859); Gilman v. Noyes, 57 N. H. 627 (1876); Clark ». 
Chambers, 3 Q. B. D. 327 (1878). 

2 London, 1845; reprinted in Philadelphia in the widely used “ Law Library.” The 
fact that the earliest references in this country to the maxim are in Pennsylvania may 
perhaps be explained by the publication there of the American edition of Broom. 
According to Broom, the maxim had received no general application, but was “al- 
most exclusively applied to” marine insurance. 
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consequences of an act, not with its cause; in very few cases up to 
the year 1900 is the proximity of the cause the subject of investiga- 
tion. Third, that the courts do not use the word proximate alone, 
but in some combination, usually natural and proximate. 

We have, then, to deal with a modern and gradually emerging 
principle that a person is responsible for the consequences of his 
act, but that responsibility is limited to such consequences as bear 
some sort of relation to the act. The serious study of this question 
by the courts has occurred only during the last fifty years; and by 
legal authors only very recently. The summing up of the doctrine 
theretofore developed by Judge Smith in an earlier volume of the 
HARVARD LAw Review * represents the most thorough examina- 
tion of the subject yet made; and it is a rather striking fact that he 
ends where Bacon began: that the only “legal cause”’ is the efficient 
cause. It is submitted, however, that the matter cannot perma- 
nently be left there. Judge Smith himself did not regard his 
painstaking and scholarly work as final, but desired that his 
discussion should be the basis of further investigation. If it is 
true, as all agree, that the limitation of legal investigation to 
proximate cause or consequence is due to the impossibility of the 
court making a complete investigation and thus doing complete 
justice, the court, through some definite principle of law, should 
determine the general limits of proximity, and not leave it at large 
to the jury. It is the purpose of this article to suggest certain more 
definite principles of law by which the determination of proximity 
is to be regulated. 


II 


The natural method of applying Bacon’s maxim would be, to 
start with the consequence and work back to the cause. But as the 
law has actually developed, the method is reversed: we start with 
the human act and trace its consequences into a cause of action, 
and then trace further its consequential damage. This is a much 
simpler task. The causes of an event are all the preceding circum- 
stances which brought the event to pass; and they are myriad. 
The consequences of an event, however, which still remain “ef- 
ficient” are very few, and may easily be handled in an investiga- 
tion. 





% 25 Harv. L. REv. 103, 223, 303. 
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The starting-point of any investigation of legal liability is some 
act or some non-action of a human being. But whereas an actor 
may always rightly be held to answer for the consequences of his 
act, since he has taken it upon himself to change the course of 
events, it is otherwise with a non-actor; he should be held respon- 
sible only if his failure to act was in itself a legal wrong, that is, if 
he had a duty to act. The non-action of one who has no legal duty 
to act is nothing. It does not alter the course of events, and there- 
fore it has no consequences. It is true that the omission of a legal 
duty also does not alter the course of events; but the non-actor, 
having been obliged by law to change events, is rightly held re- 
sponsible for the consequences of not doing so. 

Starting with a human act, we must next find a causal relation 
between the act and the harmful result; “ for in our law — and, 
it is believed, in any civilized law — liability cannot be imputed 
to a man unless it is in some degree a result of his act. Imposition 
of liability, even that which seems most extreme, is yet based upon 
a causation by the defendant’s act. Thus, liability of the owner 
for default of a pilot forced on him by a compulsory pilotage law 
is based ultimately upon the owner causing his vessel to enter port; 
liability for nuisance, however drastic, may be traced to the owner- 
ship of land; and liability of an employer under the Workmen’s 
Compensation Act grows out of his carrying on the business. 

Where the act is the failure merely of a legal duty, causation is 
established only when the doing of the act would have prevented 
the result; if the result would have happened just as it did whether 
the alleged actor had done his duty or not the failure to perform 
the duty was not a factor in the result, or, in other words, did not 
cause it. Two typical applications of this principle may be given. 
In Regina v. Dalloway” it appeared that while defendant was 
driving carelessly, with the reins out of his hands, a child ran in 
front of the horses and was killed. Erle, J., charged that if by the 
utmost care on his part he could not have prevented the accident 
he must be acquitted. So where it was the duty of defendants to 
fence a hole they had cut in the ice of a lake, and plaintiff’s horses 





“4 Chicage, R. I. & P. Ry. ». Guthridge, 179 Pac. (Okla.) 590 (1919). This causal 
relation must be established by evidence, like any other part of the case. Ross v. Smith, 
182 Pac. (Wash.) 582 (1919). 

18 2 Cox C. C. 273 (1847). 
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ran away and were drowned through the hole, it was held that if 
any fence which defendant was obliged to build would not have 
stopped the runaways the defendant’s failure was not a cause of 
the accident.” 

This principle is illustrated by several recent cases. In Piqua 
v. Morris,” the embankment of defendant’s reservoir broke away 
and the water injured plaintiff’s land. The defendant had neg- 
ligently failed to construct a sufficient spillway; but it appeared 
that the flood on this occasion was so extraordinarily great that a 
sufficient spillway would not have saved the embankment. The 
city’s negligence was held not to be a cause of the loss. So in 
Ford v. Trident Fisheries Co.1* where Ford, the mate, fell from the 
defendant’s vessel .and never rose to the surface, and the ship’s 
boat was negligently lashed to the deck so that it could not be 
seasonably launched and used, it was held that, in the absence of 
evidence of the possibility of saving Ford, causation by the de- 
fendant had not been proved. Similarly in Gutman v. Bronx 
Borough Bank,!* where plaintiff sent a check to her broker to keep 
good her margin on a falling stock, and defendant wrongfully 
refused to cash it, whereupon she was sold out, the court refused 
recovery unless it could be shown, by the course of the market, 
that otherwise she would not have lost both stock and check.” 

It has been seen that an act which in no degree contributed to 
the result in question cannot be a cause of it; but this, of course, 
does not mean that an event which might have happened in the 
same way though the defendant’s act or omission had not occurred, 
is not a result of it. The question is not what would have happened, 
but what did happen. A murdered man would have died in time 
if the blow had not been given; yet the murderer’s blow is a cause 
of his death. A man would have died from a small dose of poison; 
. yet if he was given twice as much, the entire amount of poison 
given him was a cause of his death. 





16 Sowles v. Moore, 65 Vt. 322, 26 Atl. 629 (1893). 

17 98 Ohio St. 42, 120 N. E. 300 (1918). See to the same effect Montgomery L. & 
W. P. Co ». Charles, 258 Fed. 723 (1919), where, however, the negligent act which 
was held not to have affected the result was one of commission. 

18 722 N. E. (Mass.) 389 (1919). 

19 188 App. Div. 664, 177 N. Y. Supp. 173 (1919). 

2 See also McMahon »v. Western Union Co., 171 N. W. (Ia.) 700 (1919); Whitney ». 
Northwestern Pacific R. R., 178 Pac. (Cal.).326 (1919). 
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Furthermore if two persoys are active in bringing about a result, 
either by act or by wrongful omission, each act or omission is no 
less a cause of the result because the result might have happened 
exactly as it did though one of the persons had not acted, the 
cause attributable to the other having been sufficient to bring 
about the result. One might have caused the result, but in fact 
both did so. Thus where several persons, owning separate oil-wells, 
allowed oil to escape into a creek, where it became ignited and 
eventually burned plaintiff’s building, each owner is a cause, and 
if the result is proximate all are equally liable.” 

A result is none the less attributable to the defendant’s act or 
omission because it was followed or accompanied by a wrongful 
omission on the part of some one else. Thus, if it is the duty of 
two persons to do a thing and neither does it, the resultinginjury 
is attributable to either failure. 


Defendant had a duty to ventilate a mine; it was another’s duty to 
inform him of any need for ventilation. Plaintiff was injured by lack 
of ventilation; the injury was a result of defendant’s failure.” 

Defendant was bound to supply a dry floor for workmen; another was 
employed to dry the floor by sanding. The floor being wet and not 
sanded, plaintiff slipped and was injured; this was the result of defend- 
ant’s failure in duty.* 

Defendant was bound to transmit a telegram to H asking for infor- 
mation for plaintiff; H was under an independent obligation to send the 
information and did not do so. Plaintiff’s failure to get the information 
was due to defendant’s failure to transmit the telegram.” 

Defendant by his policy was responsible to plaintiff for loss of his 
vessel by perils of the sea. A seaman carelessly left a sea-cock open and 
the water coming in through it sank the vessel. The loss was by peril 
of the sea.” 


Ii 


Granting that a certain event was the result of, that is was 
caused by, a human act, the court will not necessarily follow the 





*t Northup v. Eakes, 178 Pac. (Okla.) 266 (1919); Mummaw ». Southwestern Tel. & 
Tel. Co., 208 S. W. (Mo. App.) 476 (1918). The contrary decision in Gay ». State, 90 
Tenn. 645, 18 S. W. 260 (1891), must be regarded as unsound. 

™” Reg. v. Haines, 2 C. & K. 368 (1847). ; 

% Harwell v. Columbia Mills, 98 S. E. (S. C.) 324 (1919). 

* Western Union Tel. Co. v. Huffman, 208 S. W. (Tex. Civ. App.) 183 (1919). 

5 Clarke v. Mannheim Ins. Co., 210 S. W. (Tex. Civ. App.) 528 (1919). 
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act into the result in question. The.consequences of an act may 
be innumerable; to trace them would require infinite time and 
patience. Here, as in all affairs of life, it is necessary to reach a 
result which will secure to each interest the greatest amount of 
consideration which is compatible with an equal consideration to 
all other interests. To apply this principle to the question under 
discussion, the court can give to the tracing of the consequences of 
any particular act only its fair share of all the available time, 
considering the other acts which are waiting its attention. If, for 
instance, the court is called on to investigate the dropping of some 
substance, the court will watch it while it falls through the air; 
it will:continue to watch it after it has fallen into an unstable or 
dangerous position; but as soon as it has reached a safe and stable 
rest the court will turn away to the investigation of some other 
act.° Its time is too short to spend in investigating apparently 
safe situations further. To use the common language in which 
this is expressed, the court will trace an act into its proximate but 
not into its remote consequences. 

The rule that requires the exclusion of remote consequences is 
therefore a fundamental principle of law, based on the necessity 
of doing justice to all; and the question in any particular case, 
whether a given result is remote, is purely a question of law. This 
of course does not mean that the jury has no part in the determina- 
tion of the question, which always involves the application of 
the law to facts, often quite complex. Particularly where the 
defendant’s connection with the result is on the passive side the 
determination of the question involves the settlement of inferences 
of fact which are seldom so clear that the court can take the ques- 
tion away from the jury. But the rule of law which is to be ap- 
plied to the facts must always be found by the court and given 
by it to the jury. 

This question has proved a puzzling one to courts and lawyers. 
It has already been seen that it first presented itself as a question 
of the limitation of consequences allowed to be considered; it be- 
came later confused with Bacon’s maxim concerning “the impulsion 
of cause on cause,” and a more serious confusion with negligence 
has frequently been noticed. The series of articles by Judge Smith 
greatly simplified the problem; a study of the subject as developed 





26 Rex v. Gill, 1 Stra. 190 (1719). 
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in criminal as well as civil cases has thrown light on the subject; 
and a conclusion as to the principles of law may be suggested. 
It is purposed in this article to suggest such principles, and to 
illustrate them largely by the cases decided in the last year and a 
half; so that this article in fact concerns itself with “the progress 
of the law” in the subject under consideration. 

The study of proximate causation will prove to be a study of 
activity of force or of risk. A result is usually created by the im- 
pulsion of an active force upon a passive force; not necessarily, for it 
may be created by two active forces acting on each other, as by a 
head-on collision on a railway. Usually, however, but one active 
force is employed in bringing about a result. One active force at 
least is necessary, since nothing but an active force can bring about 
that change of conditions which we call a consequence. Further- 
more, in so far as a passive force is traceable to a man it must be 
either (1) because that man caused it by an act which was an 
active force, the passive force being the spent form of the active 
force, or (2) because that man violated a duty to act upon it by 
an active force which he failed to apply. The whole problem may 
therefore be stated thus: when is one responsible for the operation 
(a) of an active force which he has created; (6) of an active force 
which acts upon a passive force which he created, or upon a passive 
force which he was legally bound to change. Each time one or 
more active causes operate on a condition to create a new con- 
dition, a new causal step is taken, ending with the given result. 
This result is the direct result of the active force or forces which 
last acted upon the immediately precedent condition, and is the 
indirect result of the earlier acting forces. The active force which 
brings about the result without the intervention — the subsequent 
coming into action — of any other force is a direct cause of the 
result. All other forces are indirect. Every condition of what 
might be called the set stage on which the last active force acted 
is a precedent force; and of course no precedent force can operate 
to make a subsequent force remote. 

We may therefore begin our investigation with the assumption 
that the immediate result of an active force is primarily the prox- 
imate result; and that if the principle of proximity is discoverable, 
it must be by some method of relating the defendant’s act to the 
final active force. This final active force must be prima facie the 
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“efficient” cause which Judge Smith in the article cited describes 
as proximate. 

What, then, do we mean by proximity of result? Is the mean- 
ing a result that is physically direct, direct in time or place? Or 
is it logically direct, direct in causal sequence? There have been 
courts which urged the former view. The Court of Appeals in 
New York, in a series of cases dealing with the spread of fire, 
beginning with the Ryan case,’ set a spacial limit to proximity of 
result. So eminent and sound a lawyer as Judge Cardozo felt 
obliged to assent to this view in a late case."* The case itself did 
not involve proximity of causation, but the interpretation of an 
insurance policy. In the course of his interpretation the learned 
judge discussed the earlier authorities in the state on the subject 
of causation, and added that the view of causation there ‘expressed, 
and apparently accepted by him, 


“shows how impossible it is to set aside as immaterial the element of 
proximity in space. The law solves these problems pragmatically. 
There is no use in arguing that distance ought not to count, if life and 
experience tell us that it does.” 


It is submitted, with great deference (for Judge Cardozo is one of 


the author’s judicial idols), that there is no such pragmatic sanction 
for the law of proximate causation. The passage is spoken en- 
tirely obiter, since the question was, whether a certain loss was 
- covered by a policy of fire insurance. If we look ‘elsewhere than to 
New York, we find no support for the theory of spacial proximity. 
Thus in fire cases the doctrine of the Ryan case has been frequently 
repudiated; 7° and in no other class of cases has it even been sug- 
gested. In one case *® a person sent poisoned candy by mail from 
California to Delaware, where it was eaten by the victim; no 
difficulty was felt in holding the California sender to be the cause 
of death, though cause and effect were a continent apart. The 
argument that there must be proximity in time has no greater force. 





27 Ryan v. New York Central R. R., 35 N. Y. 210 (1866). 

28 Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 47, 120 N. E. 86 (1918). 

29 Smith v. London & S. W. Ry., L. R. 6 C. P. 14 (1870); Kuhn ». Jewett, 32 N. J. 
Eq. 647 (1880); Hoyt »v. Jeffers, 30 Mich. 181 (1874); Milwaukee & S. P. Ry. v. Kellogg, 
04 U. S. 469 (1876). 

80: People v. Botkin, 132 Cal. 231, 64 Pac. 286 (1901). 
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Thus, in a late case* it was held that under the statute of Pennsyl- 
vania an action for death could be maintained although the accident 
which caused the death happened ten years before it; the con- 
nection between act and result being otherwise uninterrupted. 
It must be clear that the proximity called for by the principle under 
discussion is proximity in causation; too many new causes must not 
intervene between the human act and the result under considera- 
tion. : 

What, then, is this proximity in causation? For understanding 
it, a little consideration of causal action may prove useful. Take a 
given situation: forces quiescent, forming a general condition of 
affairs, what might perhaps be called a set stage. Into this con- 
dition a new active force is interjected, creating a rearrangement 
of affairs, a change of condition, a new event, which we call a result. 
This is the first step in causation. If, then, a second active force 
comes upon the scene, causing a new result, this second result is 
the indirect, not the direct, result of the first active force considered. 
Or, to vary the case, suppose upon the set stage another active 
force is working, whether prior to or concurrently with the force 
we are dealing with, the latter active force operates together with 
the others in bringing about the result, which is still direct. 

The connection of the defendant with the final active force may 
be sought in two ways. His connection with it may have been an 
active one; either by himself bringing it into existence, or by caus- 
ing another person to do so. On the other hand, the defendant 
may have acted, and the force thereby loosed may have spent 
itself, coming to equilibrium in the form of a condition of forces 
which may or not be stable. If, then, this condition is unstable, if 
it is in appreciable danger of being acted upon by an oncoming 
force, the defendant who thus created a condition in the path of 
an oncoming force stands in a certain causal relation to the latter 
force, though the relation is worked out through the passive line. 
The same thing may be said if the defendant whose duty it was to 
change a condition which was in danger of such an oncoming force 
failed to remove the condition; in that case also he comes into a 
causal relation with the new force. 

Our further discussion will accordingly fall into two heads: first, 
where the defendant’s connection with the final active force con- 


31 Western Union Tel. Co. v. Preston, 254 Fed. 229 (1918). 
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sisted in creating or causing it; second, where the defendant created 
a condition upon which the final force directly acted. To the 
consideration of the cases grouped in these two classes we now 
proceed. 


IV 


Since, as we have seen, the closest causal connection possible is 
that between an active force and its direct result, whatever con- 
sequences may be proximate certainly this one must be. It is 
well settled, therefore,cfhat a direct result of an active force is 
always proximat¢ Several classes of cases illustrate this principle: 


(a) Injury direct and immediate, but unforeseeable. 

The defendant assaulted the victim; the victim had heart disease, 
and died of fright. Defendant is the direct.and proximate cause of the 
death.” 

Fire against which defendant had insured short-circuited a machine, 
and thus caused such rapidity of action as to wreck the machine. The 
fire was a direct and proximate cause of the injury. 

(6) Injury caused by direct transmission of defendant’s force, as by 
one brick in a row being caused to fall upon the next until the last brick 
is thrown down. 

Defendant with his tug wrongfully ran against a pile in the river; 
the force was transmitted through intervening piles until it threw out 
a brace to keep two piles apart, and plaintiff’s leg was caught between 
these two piles. This was the direct and proximate result of defendant’s 
act.4 

Defendant’s automobile wrongfully collided with a pushcart and 
threw it against plaintiff, injuring her; the result is direct and proximate. 

A negligent collision of defendant’s car with another car threw a 
standing passenger against plaintiff and injured him; this was a direct 
and proximate result of the collision.* 

(c) Injury caused by the aggravation of a preéxisting disease or 
unhealthy condition. 

Where a latent disease was aggravated by defendant’s act, the act 
is the direct and proximate cause of the entire result.®” 





* State v. O’Brien, 81 Ia. 88, 46 N. W. 752 (1890). 

3% Lynn G. & E. Co. v. Meriden Ins. Co., 158 Mass. 570, 33 N. E. 690 (1893). 

4 Hill ». Winsor, 118 Mass. 251 (1875). 

35 Solomon v. Branfman, 175 N. Y. Supp. (Misc.) 835 (1919). 

36 Mathews v. Kansas City Railways, 104 Kan. 92, 178 Pac. 252 (1919). 

37 Vosburg v. Putney, 80 Wis. 523, 50 N. W. 403 (1891); Hahn v. Delaware, L. & W. 
R. R., 92 N. J. L. 277, 105 Atl. 459 (1918). ; 
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Where plaintiff was peculiarly susceptible to poisoning, his serious 
injury from poison to which his master’s act illegally subjected him is 
the direct and proximate result of the master’s act.*8 

(d) Injury caused through the creation and later development of a 
septic or diseased condition. 

Where the injury causes septic changes in the body, there being no 
new outside force concurring, the resulting harm is a direct and prox- 
imate consequence of the injury.*® 

In one important class of cases, however, the courts seem to have 
held the opposite view. Where defendant negligently caused a physical 
injury, the immediate effect of which was the insanity of the injured 
person, who in a fit of insane mania committed suicide, the death is 
held not to be a proximate result of the injury.“ This opinion seems 
hardly reconcilable with the current of authority on this subject. 

(e) Injury caused through the subsequent action of already operating 
natural forces. 

The defendant, a master of a vessel, carelessly missed stays in a high 
wind and flood tide, and the wind and tide carried his vessel against a 
sea wall and injured it; defendant’s negligent act is proximate cause of 
the injury to the wall.” 


4 


It is to be noticed that the direct result of a passive cause is not 
necessarily proximate; proximity of result following primarily the 
active line. So where a train stood more than five minutes across 


a highway, in violation of law, and plaintiff’s automobile driving 
along the highway collided with it, the position of the train was 
held not to be a proximate cause of the collision, but “only a con- 
dition.” @ 


Plaintiff through defendant’s fault fell through a trestle and was 
rendered unconscious; while he was unconscious he contracted typho- 
malaria, there prevalent, and died of it. The court held defendant liable, 
but it would seem that his negligence was not direct but that other 
circumstances caused proximity. 





38 Louisville & N. R. R. v. Wright, 183 Ky. 634, 210 S. W. 184 (1919). 

39 Development of septicemia: Armstrong v. Montgomery St. Ry., 123 Ala. 233, 
26 So. 349 (1899). Development of carbuncle followed by septic infection: Day ». 
Great E. C. Co., 104 Wash. 575, 177 Pac. 650 (1919). Development of tuberculosis: 
Pullman Co. ». McGowan, 210 S. W. (Tex. Civ. App.) 842 (1919). Development of 
tuberculosis: Clarke ». New A. C. Co., 179 Pac. (Cal.) 195 (1919). 

40 Scheffer ». Washington C. V. M. & Ct. S. R. R., 105 U. S. 249 (1881). 

41 Romney Marsh »v. Trinity House, L. R. 5 Ex. 204 (1870). 

# Gilman v. Central Vermont Ry., 107 Atl. (Vt.) 122 (1919). 

# Terre Haute & I. R. R. v. Buck, 96 Ind. 346 (1884). 
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Though there is an active force intervening after defendant’s act, 
the result will nevertheless be proximate if the defendant’s act actively 
caused the intervening force. In such a case the defendant’s force is 
really continuing in active operation, by means of the force it stimu- 
lated into activity. 


(a) The simplest case of this sort would be an effective request to the 
intervening party to act, as in the typical case of A employing B to kill 
C, or of A commissioning B to make a contract with C. The defendant 
published a newspaper, in which he printed an advertisement of obscene 
literature for sale. X ordered the literature in response to the adver- 
tisement. Defendant is a proximate cause of the sale.“ 

Defendant made a political speech in the street; persons crowding 
to hear him climbed upon a pile of paving-stones and injured them. 
Defendant ‘was a proximate cause of the injury.” 

(6) Defendant may by his conduct so affect a person or an animal 
as to stir him to action; the result of such action is chargeable to 
defendant. 

Defendant shot a dog in front of its owner’s liouse; the dog ran 
frightened into the house and knocked down a woman. The injury to 
the woman was a proximate result of the defendant’s act.“ 

Defendant, driving a sleigh, ran into a horse attached to another 
sleigh; the horse bolted and struck the plaintiff. Defendant is a proximate 
cause of the injury to plaintiff.” 

Defendant by threats of violence drove his wife through the house 
until she jumped out of the window; he was a proximate cause of the 
injury thereby resulting to his wife.** 

Defendant while making a street speech violently abusing a certain 
form of religion, caused the adherents of that form of religion to make an 
attack upon him, in the course of which some of his auditors were hurt; 
his act was a proximate cause of the injury.*® 





4 Rex v. De Marny, [1907] 1 K. B. 388 (1906). 

45 Fairbanks v. Kerr, 70 Pa. 86 (1871). 

46 Isham v. Dow, 70 Vt. 588, 590, 41 Atl. 585 (1898). Rowell, J., said: “The law 
treats the act of the intestate as the proximate cause of the injury, whether the injury 
was, or could have been, foreseen or not, or was or not the probable consequence of 
the act, for the necessary relation of cause and effect between the act and the injury 
is established by the continuous and connected succession of the intervening events.” 

47 McDonald ». Snelling, 14 All. (Mass.) 290 (1867). 

#® Reg. v. Halliday, 61 L. T. R. 701, 702 (1889). Lord Coleridge, C. J., said: “If 
a man creates in another man’s mind an immediate sense of danger which causes such 
person to try to escape, and in so doing he injures himself, the person who creates 
such a state of mind is responsible for the injuries which result.” 

Wise v. Dunning, [1902] 1 K. B. 167 (1901). Compare Beatty ». Gillbanks, 15 
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The defendant by his act may put some one in danger of loss 
(or of further loss), and that person may thus be caused to act 
defensively; the direct result of this defensive act is a proximate 
result of defendant’s act. The intervening actor is usually the 
person whose rights are endangered by defendant’s act. 


Defendant threw a lighted squib into a crowd; as it was about to hit 
one in the crowd he threw it away from himself, and it exploded- near 
plaintiff and put out his eye. Defendant was a proximate cause of 
plaintiff’s injury.® 

Defendant negligently sent out a coach with insufficient harness; a 
rein broke, and the horses ran. Plaintiff, reasonably believing that the 
coach was about to capsize, jumped to the ground and was hurt. De- 
fendant was a proximate cause of the injury.™! 

Defendant wrongfully took plaintiff’s horse and wagon; plaintiff 
spent time and money in looking for his property. This expense was a 
proximate result of defendant’s act.” 

Defendant wrongfully placed an obstruction across that part of a 
road used as a carriage-road; some one to clear the road removed the 
obstruction to the footpath; plaintiff, using the footpath in the dark, 
ran against the obstruction and was injured. This was a proximate 
result of defendant’s act. » 

Defendant set fire to the grass; plaintiff’s wife, in order to save the 
house, attempted to put the fire out and was burned to death. Her 
death was a proximate result of defendant’s act.™ 

Defendant, while driving a horse in the street, suddenly and neg- 
ligently pulled around to avoid a coming vehicle; plaintiff, jumping out of 
the way of defendant’s horse, got in the way of the other vehicle and 
was injured. This injury was a proximate result of defendant’s act. 


There are very few authorities in conflict with the mass of cases 
supporting this proposition. One or two may be noticed. 





Cox C. C. 138 (1882), where in a similar case the praiseworthy motive of the actor 
seems to have protected him from punishment. 

50 Scott v. Shepard, 2 W. Bl. 892 (1773). 

51 Jones v. Boyce, 1 Stark. 493, 495 (1816). Lord Ellenborough, C. J., said: “If I 
place a man in such a situation that he must adopt a perilous alternative, I am re- 
sponsible for the consequences.” 

8 Bennett v. Lockwood, 20 Wend. (N. Y.) 223 (1838). 

8 Clark v. Chambers, 3 Q. B. D. 327 (1878). 

 Tllinois Central R. R. v. Siler, 229 Ill. 390, 82 N. E. 362 (1907). 

55 Boggs v. Jewell Tea Co., 263 Pa. 413, 106 Atl. 781 (1919). 
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Defendant wrongfully erected a levee. A number of those whose 
land was flowed cut the levee, flooding plaintiff’s land below. The court 
held the result remote.* 

Defendant started a prairie fire; plaintiff in attempting to put it out 
by a back-fire was burned. The injury was remote from defendant’s 
act.” This was a decision by the notorious Robinson, J. His language 
on this point is worth quotation: 

“When the fire was started, it was not subject to the control of 
any person, and it behooved all persons to keep out of its way. ‘No 
man is responsible for that which no man can control.’ Maxims (Comp. 
Laws 1913, § 7260). Even if defendant was negligent in permitting the 
fire to escape from his land, he was liable only for the proximate loss, 
and not for a death resulting ‘from a person roeeng into or in front of 
an onrushing flame. Such a loss is too remote.” 

Comment is unnecessary. 


The intervening person may be a third person, acting either of 
his own motion or by employment of the person whose rights are 
in danger. 


Defendant placed some one in danger of death; plaintiff was injured 
in an attempt to save him; the injury is’ a proximate consequence of 
defendant’s act.** 

Defendant negligently set fire to a child’s clothes; the child’s mother 
burned her hands while extinguishing the flame. This was a proximate 
result of defendant’s act.*® 

Defendant wrongfully filled plaintiff’s cellar with explosive illuminat- 
ing gas; plaintiff sent a plumber into the cellar to find the leak. The 
plumber lit a match to find the ledk, and the gas exploded, damaging 
plaintiff’s house; this was a proxirnate result of defendant’s act. 


This is the basis of the’ responsibility of the person causing a 
personal injury for the act/of a physician or surgeon in attempting to 


cure the wound. / 
/ 

56 Bentley v. Fischer L/ & M. Co., 51 La. Ann. 451, 25 So. 262 (1899). 

87 Hogan v. Bragg, 176 N. W. (N. D.) 324 (1918). 
' 8 Eckert v. Long d R. R. Co., 43 N. Y. 502 (1871); Bond ». Baltimore & O. 
R. R., 96 S. E. (W. Va.) 932 (1918). 

59 Wichita F. T. Co. v. Hibbs, 211 S. W. (Tex. Civ. App.) 287 (1919). 

® Burrows v. March Gas Co., L. R. 5 Ex. 67 (1870). 
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Defendant wounds plaintiff, who calls a physician to cure him; the 
physician, whether carefully or negligently, does an act which injures 
plaintiff; this is a proximate result of the wound. 


It is to be noted that the defendant is responsible for the phy- 
sician’s act only if that act is bond fide intended as an attempt to 
cure the harm inflicted by defendant. If the physician should 
seize the opportunity to experiment, or maliciously to harm the 
victim, the defendant’s act would not cause the physician’s. In 
the Bush case® the attending physician communicated scarlet 
fever to the defendant’s victim. This was held not a proximate 
consequence of defendant’s act. Nor is defendant responsible for 
a mistake of a nurse, employed to carry. out the directions of the 
physician, who administers a wrong and harmful remedy. 


The defendant by his attack upon another may cause the per- 
son attacked (or that person’s husband) to act in defense, and 
thereby be the proximate cause of the direct result of such action. 


An assured person made an attack upon a woman; her husband in 
her necessary defense killed him. The assured person caused his own 
death. 

Defendant attacked a railroad train to rob it; defensive shots from 
the train killed a third person; defendant is a proximate cause of the 
death. 

Defendant joined in an attack upon an armory; soldiers stationed in 
the armory fired defensively into the mob, and killed a bystander. 
Defendant upon this ground should have been held a proximate cause 
of the death; but the court, in a questionable decision, held that he was 
not so.*° The decision was not in banc, but at the trial of the case. 


There is one state, however, which seems not to have accepted 
the doctrine of the cases just considered. In Pennsylvania, in cases 





6 Com. v. Hackett, 2 All. (Mass.) 136 (1861); Purchase v. Seelye, 231 Mass. 413, 121 
N. E. (Mass.) 413 (1918); Hooyman »v. Reeve, 168 Wis. 420, 170 N. W. 282 (1919). 

® Bush v, Com., 78 Ky. 268 (1880). 

& Thompson ». Louisville & N. R. R., 91 Ala. 496, 8 So. 406 (1890). 

* Bloom v. Franklin L. I. Co., 97 Ind. 478 (1884). 

6 Keaton v. State, 41 Tex. Cr. R. 621, 57 S. W. 1125 (1900). Defendants were 
forcing this person to accompany them; but the court was willing to decide the case 
without relying upon that additional fact. 

6 Com. v. Campbell, 7 All. (Mass.) 541 (1863). The decision has unfortunately 
been followed. Butler v. People, 125 Ill. 641, 18 N. E. 338 (1888); Com. ». Moore, 
121 Ky. 97, 88 S. W. 1085 (1905). 
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of every sort, the courts have usually refused to regard the direct 
result of an active force as proximate unless it is foreseeable. 


An engine on defendant’s railroad negligently hit a woman at a cross- 
ing and threw her body against plaintiff, injuring him; this was held to 
be a remote result of hitting the woman.® 


In one case, however, the Pennsylvania court has dealt with this 
subject as it would have been dealt with in states following the 
general rule.** The facts in that case were these: A spur track left 
the main track and joined it again a hundred feet farther on. The 
engineer of a small locomotive on the spur track carelessly ran into 
a passing passenger train. Just before the collision he reversed 
his engine, then closed the throttle and jumped out. The force 
of the collision threw the throttle open and the locomotive backed 
along the spur track and collided with the passenger train at the 
other end of the track, which the train had just reached, injuring 
plaintiff. The court held that the injury was a proximate conse- 
quence of the negligent collision. The court said: 


“The engineer would be held to have foreseen whatever consequences 
might ensue from his negligence without the intervention of some other 
independent agency, and both his employer and himself would be held 
for what might, in the nature of things, occur in consequence of that 
negligence, although, in advance, the actual result might have seemed 
improbable.” 


V 


If the defendant’s active force has come to rest, but in a dan- 
gerous position, creating a new or increasing an existing risk of 
loss, and the foreseen danger comes to pass, operating harmfully on 
the condition created by defendant and causing the risked loss, 
we say that the injury thereby created is a proximate consequence 
of the defendant’s act. 


A sick seaman was sent aloft by the master of the vessel, it being 
apparent that he was ip danger there; the seaman by reason of his weak- 
ness fell overboard. This was a proximate result of the master’s act. 

‘Defendant undertook to carry plaintiff to San Francisco by way of 





67 Wood »v. Pennsylvania R. R. Co., 177 Pa. 306, 35 Atl. 699 (1896). 
* Bunting v. Hogsett, 139 Pa. 363, 21 Atl. 31, 33, 34 (18901). 
6 United States ». Freeman, 4 Mason (U. S.) 505 (1827). 
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the Isthmus, but delayed and finally abandoned transportation on the 
Isthmus, leaving plaintiff in an unhealthy climate. Plaintiff contracted 
fever. This was a proximate result of defendant carrying plaintiff to 
the Isthmus and no further.” 

Defendant wrongfully let down the bars of a pasture where plaintiff’s 
sheep were kept; the sheep wandered out and were eaten by bears. If 
the jury found that the wandering of the sheep to where bears were was 
a danger of the situation, they should find for plaintiff.” 

Defendant built an embankment across land of plaintiff with in- 
sufficient provision for carrying off the water of a river. In a flood the 
water was banked up against the embankment, and finally broke through 
and injured plaintiff’s land below. This was a proximate result of build- 
ing the insufficient embankment.” 

Defendant sent plaintiff into a tank filled with gasoline vapor; plaintiff 
was given an electric lamp on the end of a cord to light up the tank. 
The lamp was broken against the side of the tank, and the resulting 
spark exploded the vapor, injuring plaintiff. The court, finding that 
such an event should have been foreseen, held the result proximate.” 

Defendant sold and delivered a jug of sulphuric acid not labeled as 
poison; the purchaser put it where plaintiff drank it, believing it to be 
buttermilk, and was poisoned; defendant was a proximate cause.” 

A manufacturer sold a loaded rifle as unloaded; it was accidentally 
discharged and injured plaintiff; the injury was a proximate result of the 
manufacturer’s act.” 


On the other hand, where defendant’s active force has come to 
rest in a position of apparent safety, the court will follow it no 
longer; if some new force later combines with this condition to 
create harm, the result is remote from defendant’s act. 


Defendant threw a skin out of a window, and it came to rest upon 
the ground. A wind later lifted the skin from the ground, and it was 
thrown against plaintiff and injured him. The injury was not a prox- 
imate result of the defendant’s act.”® 

Defendant railroad put plaintiff, a passenger, off the train at the 
wrong station; she was forced to spend the night at a hotel there, and 





7 Williams v. Vanderbilt, 28 N. Y. 217 (1863). 

1 Gilman v. Noyes, 57 N. H. 627 (1876). 

7% Zollman v. Baltimore & O. S. W. R., 121 N. E. (Ind. App.) 135 (1918). 
% Standard Oil Co. v. Allen, 121 N. E. (Ind. App.) 329 (1918). 

4 Burk v. Creamery P. M. Co., 126 Iowa, 730, 102 N. W. 793 (1905). 

78 Herman v. Markham A. R. Co., 258 Fed. 475 (1918). 

76 Rex v. Gill, 1 Stra. 190 (1719). 
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was injured by the explosion of a lamp in her room. The injury was not 
proximate to defendant’s act.” 


The form of rule above stated is believed really to state the true 
distinction, and the one actually enforced by the courts. The 
wording of it, however, is not that ordinarily used. The commonest 
phrase, probably, is that the injury shall be the natural and prob- 
able result of the act; a phrase which involves at least a misuse of 
both adjectives. A more accurate phrase, which is gaining in use, 
is that the intervening force, unless it is to make the result remote, 
must be foreseeable. This phrasing is not far from accurate; but it 
leads to a wrong result in one class of cases, soon to be considered. 

It will be noticed that in cases of the sort under discussion the 
jury must usually be called upon to solve a difficult problem: 
whether a risk was created by the defendant, or, as it is usually 
phrased, whether the result (or more accurately, the intervening 
force) was foreseeable. In the cases heretofore considered, there 
was seldom a disputed fact to be left to the jury. Given the causa- 
tion of the second force by the first, seldom a matter of doubt, the 
proximity was a mere question of law. In the cases now under ex- 
amination, however, the question of risk is usually one of doubt, 
the answer to which mist be found by the jury. Much, therefore, 
depends upon how the question comes up. Does it arise on a 
demurrer to the evidence, or an exception to the direction of a 
verdict or to the failure to direct one? The question then is, 
whether on the facts as given the jury could properly find a risk — 
not what the court would find. On the other hand, if the case 
has gone to the jury, the only question can be, Is there reason to 
disturb the verdict? In the first case the Appellate Court must 
reverse the proceedings if there is a case for the jury; in the second 
case, it must affirm proceedings. In neither case is the Appellate 
Court at liberty to express its own idea of the facts. 


This distinction, as well as the general rule, may be illustrated by the 
following cases. 

(a) Cases where the jury should have been allowed to find a verdict; 
a directed verdict, or a demurrer to the evidence, was set aside. 

Defendant turned a stream of water on the sidewalk in freezing 





™ Central of Georgia Ry. v. Price, 106 Ga. 176, 32 S. E. 77 (1898). 





THE PROXIMATE CONSEQUENCES OF AN ACT 653 


weather; a passer-by slipped on the ice thereby caused, and was 
injured.”8 

Defendant fails to light a staircase in a tenement house, as he was 
legally. obliged to do; plaintiff, a tenant, fell down stairs in the dark and 
was injured. This is a proximate result of the defendant’s breach of 
dutv.” 

Defendant negligently left a service pipe with an open end under 
plaintiff’s house and turned on odorless illuminating gas; plaintiff went 
under the house with a match to examine a supposed leak in a water 
pipe, and was injured by an explosion. This was held a proximate 
result of defendant’s act.®° 

In case of the creation of a dangerous situation by failure to protect 
a dangerous structure the jury should pass on the question. So of 
imperfect insulation of electric wire at a point where persons might 
come in contact with it;* disrepair of a lever for stopping a machine 
dangerous to workmen;® failure to keep wall of shooting-gallery tight 
enough to prevent glancing bullets;®* failure to light a structure within 
a railroad right-of-way at night; * failure to place a light upon a pile of 
bricks near a sidewalk.® 

The defendant negligently struck the plaintiff, a police officer, and 
. broke his leg; while convalescent and on crutches his crutch slipped, 
and he fell, breaking his leg a second time. The court held that the 
jury might find that his condition created a risk of this fall, or in the 


language of the court that the second fracture was a natural and prob- 
able result of the original injury.* 

On the other hand, a demurrer to the evidence was allowed by the 
Supreme Court of Canada in a case which might well have gone to the 
jury. The defendant, a telephone company, wrongly extended a “guy 
wire” from its pole, which stood on the highway line, about four feet 
into the highway. The place into which it was extended was a grassed 





78 Cochran v. Barton, 233 Mass. 147, 123 N. E. 505 (1919). 

79 Tannenbaum ». Lindenberg, 105 Misc. 307, 173 N. Y. Supp. 68 (1918). 

80 Hahn v. Southwestern Gas Co., 82 So. (LA.) 199 (1919). 

81 Olm v. New York & Q. E. L. & P. Co., 188 App. Div. 19, 176 N. Y. Supp. 370 
(1919). 

8 P. Bannon P. L. Co. v. Page, 183 Ky. 367, 209 S. W. 4 (1919). 

8 Larson v. Calder’s Park Co., 180 Pac. (Utah) 599 (1919). 

* Norfolk & W. Ry. v. Whitehurst, 99 S. E. (Va.) 568 (1919). 

% Sutter v. Metropolitan St. Ry., 208 S. W. (Mo. App.) 851 (1918). 

8 Hartnett v. Tripp, 231 Mass. 382, 121 N. E. 17 (1918). The court did notsmention 
the cases of Wineberg v. Du Bois, 209 Pa. 430, 58 Atl. 807 (1904), or Snow v. New York, 
N. H. & H. R. R., 185 Mass. 321, 70 N. E. 205 (1904), in which the defendant was 
held not liable for consequences where a fall intervened. The latter case is probably 
distinguishable. 
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“bank”’ about six inches higher than the roadway. The plaintiff was 
driving along the road when his team became frightened and ran, swung 
up on the grass, caught the wheel on the wire, and.threw out the plaintiff.*” 
It is submitted that the case should have been given to the jury. 

(6) But where the case is regarded as so clear that a jury could not 
be allowed to find a verdict for the plaintiff, the court has held it proper 
to direct a verdict for the defendant. 

A workman attempted to alight from a slowly moving car, and his 
clothing was caught by a bolt on the car so that he was carried along 
against his will and struck and hurt a fellow workman who at his order 
had previously stepped out and was walking alongside the car. The 
court held that this was not a proximate result of the order to leave the 
car. Whether it was a proximate result of the defendant’s attempt 
himself to leave the car is a closer question, though it would probably 
be decided in the same way.** 

Defendant blocked a public way by wrongfully leaving a wagon 
standing in it; plaintiff, driving through, was injured in attempting to 
get by the wagon; this is not a proximate result of defendant’s act.*® 

This principle is or may be relied upon in cases where the lack of 
safety device or protection required by statute or ordinance is a prox- 
imate cause of an injury by failure of the protection; since the require- 
ment proves the danger to exist, and the finding of a jury is unneces- 
sary. 

(c) If the court itself passes on the facts, as it does in admiralty, this 
distinction is of course not applicable. 

Defendant maintained a bridge with a swinging draw; a vessel gave 
the signal. to pass through the draw; the persons employed to open the 
draw were unreasonably slow, so that it did not swing quite clear of the 
vessel, which hit the draw so as to increase its speed. The employees 
then failed to stop the draw at the proper place, so that it swung by and 
hit the vessel again as it was leaving the draw, injuring it. The court of 
Admiralty passed upon the whole question, drawing inferences of fact, 
and held that this injury was a proximate result of defendant’s unrea- 
sonable delay in opening the draw, and of its failure to stop it.” 





87 Eberhardt v. Glasgow M. T. Assoc., 91 Kan. 763, 139 Pac. 416 (1914). 

88 Woodward Iron Co. v. Gamble, 81 So. (Ala.) 810 (1919). 

89 Davis v. Mellen, 182 Pac. (Utah) 920 (1919). 

% Fence around an excavation: Johnson v. Denison, 173 N. W. (Iowa) 46 (1919); 
Fernald v. Eaton, 180 Pac. (Cal. App.) 944 (1919). Fence around an area way 
(verdict directed for plaintiff): Rose’ v. Gunn Fruit Co., 211 S. W. (Mo. App.) 85 
(1919). 

" New England F. &. T. Co. v. Boston, 257 Fed. 778 (1919). 
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It has been argued that the mere fact of the new force being 
foreseeable will not make the result proximate to defendant’s act; 
it is so only where the risk of the new force was created or increased 
by the act. This is believed to be the rule upon which the courts 
actually proceed. 

The application of the rule can best be studied in the actual 
decisions. 

If the injury takes place by an active force which was threatening 
at the time of defendant’s acting, the danger of which was not in- 
creased by defendant’s action, in spite of the fact that he foresaw 
its operation, he has added no active danger to the situation and 
the loss does not result proximately from his act. Merk 

So where a railroad improperly delays carriage, and then starts 
it again, and in later crossing a flood-plain the goods are destroyed 
by a flood, the chance of which was as great at the time the goods 
should have been at the place as at the time they were there, the 
delay should not be regarded as a proximate cause of the flood.” 

These cases gave rise to a long Controversy not yet settled; the 
authorities are still divided. They are collected in Green-Wheeler 
Shoe Co. v. Chicago, R. I. &. P. R.® 

A little care in the analysis of the situation will make the above 
statement plain. The railroad has done two things, either of which 
might conceivably be the foundation of liability: 

1. It has wrongfully ceased to carry; a failure to do what by law 
it ought to do. This, however, so far from causing the loss, would’ 
absolutely prevent it, unless the delay is itself in a dangerous place; 
if so, the carrier is liable for the danger overtaking it there. 

2. It has started the goods on again after the delay, and kept 
them going. If at this time the foreseeable danger were greater 
than at the time the delay began, it is admitted that this would be 
a proximate cause of the loss; but if not, the danger was one that 
the carrier was bound to run in the carriage of the goods. In fact, 
under such circumstances (assuming he was justified at the begin- 
ning in receiving the goods to be carried, 7. e., that the danger 
was not a serious one and unknown to the shipper) the carrier 





*® Denny v. New York Central R. R., 13 Gray (Mass.) 481 (1859). Contra, Michaels 
v. New York Central R. R., 30 N. Y. 564 (1864). 
% 130 Iowa, 123, 106 N. W. 498 (1906); 1 SEDGWICK ON DAMAGES, 9 ed., §§ 119- 


II1ge. 








656 HARVARD LAW REVIEW 


would be violating its duty to the shipper if it did not carry the 
goods on. | 

If, however, there is no special danger at any particular point, but 
a constant risk of carriage which is necessarily increased by delay, 
the delay, since it causes the prolongation of the carriage, is a 
proximate cause of the loss due to the risk.” . 

The doctrine of “attractive nuisance,” so called, is one of the 
law of Torts no less than of Causation; but it involves a causative 
element. One who leaves a thing which attracts children to play 
with it, in a place where children can get it, thereby creates a 
situation of-active danger; and if the act of the child brings about a 
catastrophe, it is a proximate result of leaving the thing about. 


Defendant left an unlocked push-car near its railroad where children 
could get at it; a child pushed it on the track and was killed by a train. 
If the act of a child could have been foreseen, defendant is a proximate 
cause of the death.® 


This doctrine is the basis of the explosives cases. Defendant 
gives a child a pistol, explosive cap, or something which by ex- 
ploding would cause injury, or leaves it in the child’s way; he is a 
proximate cause of any injury the child may do with it, so long as 
it remains in his hands.” 

It is to be noticed that if the explosive gets into the hands of an 
adult the defendant’s force has ceased to be an active danger; 
if the explosive thereafter gets into the hands of a child, defendant 
is not the proximate cause of anything this child may do with it.” 





™ Risk of freezing in winter: Fox v. Boston & Me. R. R., 148 Mass. 220, 19 N. E. 
222 (1889); O. J. Barnes Co. v. Northern Pac. Ry., 173 N. W. (N. D.) 943 (1919). 
Risk of forest fire in summer: Bell Lumber Co. v. Bayfield T. Ry. Co., 172 N. W. 
(Wis.) 955 (1919). Risk of chilling live-stock: Strother v. Atchison, T. &. S. F. Ry., 
212 S. W. (Mo. App.) 404 (1919); Smart v. Oregon Short Line R. R., 183 Pac. (Utah) 
320 (1919). 

% Follett v. Illinois Cent. R. R., 288 Ill. 506, 123 N. E. 592 (1919). 

% Binford v. Johnston, 82 Ind. 426 (1882); Chaddock v. Plummer, 88 Mich. 225, 
50 N. W. 135 (1891); Anderson v. Newport Mining Co., 202 Mich. 204, 168 N. W. 
523 (1918); Lubbock v. Bagwell, 206 S. W. (Tex. Civ. App.) 371 (1918). In Hale ». 
Pacific Tel. & Tel. Co., 183 Pac. (Cal. App.) 280 (1918), the courts said that there was 
nothing in the evidence to show that the defendant could anticipate that a child would 
come upon its premises and get the explosive where it was kept; if there were such 
evidence, the jury might find the result proximate. 

‘9 Chaddock v; Plummer, 88 Mich. 225, 50 N. W. 135 (1891); Pittsburg Reduction 
Co. v. Horton, 87 Ark. 576, 113 S. W. 647 (1908). 
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It is often said that where a criminal, or as it is often put, an 
illegal act of another, intervenes after the defendant’s act, the 
latter ceases to be a proximate cause. 


Defendant wrongfully left open a gap in the plaintiff’s basement wall: 
thieves entered and stole plaintifi’s goods. Defendant was not a prox- 
imate cause.® | 

Defendant wrongfully let a dangerous criminal escape; he was not a 
proximate cause of the injury done by the criminal, and foreseeable at 
the time of the escape.” 

This was a principal ground for holding the Cunard Steamship Com- 
pany not liable for injuries suffered from the sinking of the Lusitania. 


In spite, however of much authority to this effect, the statement 
must be regarded as exceedingly questionable. If an employee of 
a storage warehouse should leave a window open, it is submitted 
that the stealing of the goods would be a proximate result. 

In all cases where the act or failure to act of the plaintiff himself 
was a factor, he might in a civil suit be barred of his recovery by 
his own contributory negligence. Where this is the case it has 
often been said that the result is remote. But so to say is to con- 
fuse two very different things. That there may be proximate causa- 
tion, though the injured person is contributorily negligent, is 
shown in criminal cases, where contributory negligence of the 
injured person is no bar. 


Defendant wounded X’s finger; X refused to have the finger ampu- 
tated, though the surgeon urged it, got lockjaw and died. The death 
was a proximate result of defendant’s act.!™ 


A neglect of this principle led to what is submitted is a wrong 
result. Defendant, a carrier by automobile for hire, negligently 
failed to stop at plaintiff’s house, and plaintiff negligently jumped 
out of the moving car and was injured. The defense of contribu- 
tory negligence had been abolished by statute. The court held 
the injury a remote consequence of defendant’s failure to stop.) 





9 Andrews v. Kinsel, 114 Ga. 390, 40 S. E. 300 (1901). 

% Hullinger v. Worrell, 83 Ill. 220 (1876); Henderson v. Dade Coal Co., 100 Ga. 
568, 28 S. E. 251 (1897). 

10 The Lusitania, 251 Fed. 715 (1918). 

101 Reg. v. Holland, 2 Moo. & Rob. 351 (1841). 

1@ Dantzler S. & D. D. Co. v. Hurley, 119 Miss. 473, 81 So. 163 (1919). 
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To sum up the requirements of proximity of result: 

1. The defendant must have acted (or failed to act in violation 
of a duty). 

2. The force thus created must (a) have remained active itself 
or created another force which remained active until it directly 
caused the result; or (6) have created a new active risk of being 
acted upon by the active force that caused the result. 

Joseph H. Beale. 


Harvarp Law SCHOOL. 





AMENDING THE CONSTITUTION 


AMENDING THE CONSTITUTION OF THE 
UNITED STATES 


A Repty To Mr. Marsury! 


HE provision for amending the Constitution is found in 
Article V. An examination of that article will disclose no 
purpose to draw any distinction between a proposed amendment 
that would take from the federal government some of its delegated 
powers and one which would take from the states some of their 
reserved powers. No effort was made to define the character of 
amendments that might be proposed and ratified. The outstanding 
features of Article V are these: No power was conferred upon the 
federal government to amend its Constitution. This power was 
reserved to the states themselves. The federal government had 
been created and clothed with powers surrendered or transferred 
by the states. These powers were not to be decreased or dimin- 
ished except by the action of the states themselves. Naturally 
those administering the federal government would be in the best 
position to discover any defects or needed changes in the Consti- 
tution. The Congress of the United States was, therefore, author- 
ized to propose amendments, but these were not to become effective 
unless made so by the states. An amendment, however, might 
be desired by states which would not be regarded as necessary by 
the Congress of the United States. And the states reserved to 
themselves a further power by providing that, upon the demand 
of the legislatures of two thirds of the states, Congress should 
call a convention for proposing amendments. Thus Congress was 
given the right to initiate amendments, but if it did not see fit to 
do so the states themselves reserved the right to initiate them. 
The amendment of the Constitution, therefore, is distinctively 
an action by the several states, and not by the federal government. 
Every state in the Union is a party to the agreement that the 
Constitution may be amended in the manner provided in Article V. 
In entering into this agreement they might have stipulated that 


1 William L. Marbury, “The Limitations upon the Amending Power,” 33 Harv. 
L. REv. 223. 
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no amendment should be made without unanimous consent, but, 
as suggested by Mr. Hamilton, there was no more reason why 
a small minority of the states should control in matters affect- 
ing the federal government than that a small minority of the 
people in any state should control in the affairs of that state. They 
might have agreed that the action of a majority of the states should 
make a proposed amendment effective, but the local interests of 
the various states were divergent, and were likely to become more 
so, and the states were,. therefore, not willing to be bound, with 
respect to changes in the fundamental law of the land, by the action 
of a bare majority. As a compromise measure between these two 
extremes, it was accordingly agreed that ratification by three 
fourths of the states should be sufficient. 

That the language used is equally applicable to an amendment 
which would restore to the states some of the powers previously 
delegated to the federal government, or to an amendment which 
would confer upon the federal government some of the powers 
previously reserved to the states, can scarcely be doubted. 

The only security against the adoption of ill-advised or, if you 
please, revolutionary amendments is that, in the last analysis, the 
states themselves are the judges of the necessity for proposed 
amendments, and the action of three fourths of those states is 
required. No better security, however, could be devised. It is 
hardly conceivable that three fourths of the states will ever agree 
to a change in the fundamental law which will, to any essential 
extent, deprive a state of its sovereignty. 

That the power to amend was intended to be as broad as above 
indicated, and to extend to every amendment regularly proposed 
which shall be ratified by the legislatures of three fourths of the 
states, is made even clearer when we examine the proviso to Arti- 
cle V. Section 9 of Article I contains two pfovisions which affected 
the subject of slavery. Slavery was even then a subject about which 
there were conflicting views. There were states particularly 
interested in seeing that it should not be disturbed by the new 
government which was being formed. The Constitution, in effect, 
treated it as a matter subject to state control, and therefore no 
power was conferred by which Congress could prohibit slavery 
in any of the states, but, under its power over imports and taxes, 
it could most seriously interfere with the institution of slavery. 
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The convention was not willing permanently to limit these powers 
of Congress, but, as a compromise, it was provided, in effect, that 
the importation of slaves should not be prohibited by Congress 
prior to the year 1808, and that no tax exceeding $10 per slave 
should be imposed on such importation. And it was also provided 
that no capitation, or other direct tax, should be laid unless in 
proportion to a census under which only three fifths of the slaves 
should be counted. And when Article V, providing for amend- 
ments, was under consideration, a proviso was added to the effect 
that no amendment should be adopted prior to 1808 which would 
affect these provisions. With one exception, there was no other 
matter which might possibly be the subject of an amendment 
which was excluded from the immediate operation of Article V. 
The exception was that no state should ever, without its consent, 
be deprived of its equal suffrage in the Senate. 

With this enumeration of the matters which the convention 
thought necessary to withdraw from the amending power, it would 
seem to be impossible to infer an intention that any other restric- 
tions were intended to be placed upon the character of amendments 
that might be adopted. 

The views above expressed have been challenged in an article 
entitled ‘‘The Limitations upon the Amending Power,” ? recently 
published by William L. Marbury, of the Baltimore bar, who has 
advanced some ingenious arguments in support of the proposition 
‘that the prohibition amendment, recently adopted, and the pro- 
posed suffrage amendment are of such a nature as to be beyond the 
power to amend, and hence should be declared invalid by the 
court. 

The Supreme Court has never said anything indicating the view 
that the courts could inquire into the validity of an amendment 
regularly proposed and ratified. Mr. Marbury frankly concedes 
that the objection he urges against the validity of the amendments 
now under consideration would, if seasonably made, have been 
equally effective against the Thirteenth and the Fifteenth Amend- 
ments. He thinks, however, that the court would not hold that, 
as an original proposition, the ratification by the legislatures of 

“three fourths of the states made the Thirteenth and the Fifteenth 
Amendments a part of the Constitution, but that because no one 





2 33 Harv. L. REv. 223. 
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saw fit to challenge their validity for forty-five years the court 
would be justified in treating this acquiescence by the people as 
the equivalent of a solemn action by a constitutional convention. 
In other words, while Congress has no power to propose, and the 
legislatures have no power to ratify, and their effort to do so is 
utterly void, yet their void acts will be given validity if some 
one does not challenge them in the courts for a long period of. 
years. In short, void constitutional amendments become valid 
by prescription. 3 

This theory introduces a startling innovation as to the means 
by which laws may be adopted. We have a government under 
‘which no act of Congress is valid or can have any effect unless 
authorized by the Constitution. The validity of every law must 
be tested by comparing it with the Constitution. The requirement 
that the Constitution shall be obeyed surely cannot be evaded by 
saying that a violation of constitutional provisions may become 
effective through the lapse of time. | 

As has been seen above, the Constitution committed to Con- 
gress, and not to the courts, the duty of determining what amend- 
ments were necessary. This was left expressly to the judgment 
of two thirds of the members of each house. The sole question, 
therefore, that could properly be submitted to any court is whether 
Congress has exercised its judgment in this regard. The power to 
do so is expressly committed to it, and the courts cannot inquire 
into the wisdom with which it has exerted this power. To say that 
the courts may strike down an amendment proposed and ratified 
in the regular way upon the ground that the amendment is unneces- 
sary, unwise, or not one contemplated by the framers of the Con- 
stitution, would be to add to the provisions of Article V and make 
it read that an amendment proposed by Congress and ratified by 
three fourths of the states should be valid, provided it should be 
approved by the Supreme Court. In other words, it would be to 
substitute the judgment of the courts on a question of policy or 
expediency for the judgment of Congress and the legislatures of the 
states to whom the Constitution commits the matter. This would 
be wholly contrary to the entire theory upon which the powers — 
of our government are distributed.among codrdinate branches. 
When the Court determines, as it must, that the power exists in 
Congress to propose any amendments which two thirds of the 
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members of each house deem necessary, judicial inquiry into the 
matter must terminate. 

It is said that the power to amend the Constitution was not 
intended to include the power to destroy it, or to destroy the states 
composing the Union. But the federal government derives all its 
powers from the agreement of the states to surrender certain of 
the powers which they would have severally possessed if the Union 
had not been formed. The surrender of certain other powers, 
which experience has shown that it is desirable for the federal 
government to possess, is no more a destruction of the states than 
was the adoption of the original Constitution. Moreover, the 
question of whether a proposed amendment will destroy the states 
is one the authority to determine which must be vested somewhere, 
and, wherever vested, it will be subject to abuse. 

From the standpoint of the states, then, the authority to deter- 
mine such questions was placed where it would be less likely to 
be abused. The rights of the states would certainly be safer in 
the hands of three fourths of the states themselves than in the 
hands of any branch of the federal government. For this reason 
the states have not agreed that the federal courts may pass judg- 
ment upon what amendments may be adopted, but have reserved 
the ultimate authority in this matter to themselves. It is difficult 
to see how any safer plan for safeguarding the states against 
destruction through constitutional amendments could have been 
devised. 

It is also said that if by successive amendments a state could be 
deprived of its legislative powers, it would cease to be the state 
which is guaranteed, by a limitation upon the amending power, 
equal representation in the Senate. In other words, if, by amend- 
ments, all the legislative power of the states should be taken away 
and the states destroyed, there would be no state to have equal rep- 
resentation in the Senate. Sufficient answer would seem to be 
that if the time should ever come when three fourths of the states 
would be willing to commit suicide by surrendering all of their 
legislative power, a condition will have arisen in which the public 
sentiment of the nation will: have demanded an entirely new 
Constitution and a new government. But surely the fact that such 
a condition would result from depriving the states of all their 
powers is no reason for saying that it was never contemplated 
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that they should not, when experience showed the necessity for it, 
confer upon the federal government additional powers which 
could be exerted to a better advantage by the federal government 
than by the state government. Any governmental power, if 
carried to its extreme, will lead to absurd and disastrous results. 
If this is an argument against the existence of one power it is 
equally an argument against vesting power anywhere. 

Finally, it is said that Article V was never intended to confer 
upon Congress the power to enact ordinary legislation in the manner 
proposed by the prohibition amendment. It is difficult to com- 
prehend the refinement involved in this argument. The idea seems 
to be that it would be competent for an amendment to be adopted 
which would confer upon Congress the power to prohibit the liquor 
traffic, but that this result cannot be accomplished by making 
prohibition a part of the Constitution itself. In other words, the 
authority which can delegate this power to Congress cannot itself 
exercise such a power. 

That the regulation or prohibition of the liquor traffic is a legiti- 
mate governmental function is not now questioned anywhere, and 
it has been time and again determined that the states may exercise 
this function through constitutional provisions, as well as by acts 
of the legislature. If the states can make such a rule of law a 
part of their own constitutions, there would seem to be no sound 
reason for saying that they cannot delegate the same power to 
the federal government by making the same rule of law a part of 
the Federal Constitution. Moreover, this amendment is no more 
legislation than any other provision or prohibition in the Constitu- 
tion. It is precisely like the Thirteenth Amendment, which makes 
slavery unlawful throughout the United States. It simply incor- 
porates into the Constitution a fundamental rule, and then expressly 
confers upon Congress the power, by legislation, to enforce it. 
It leaves Congress and the states to deal with the liquor traffic, 
but establishes for their guidance the general principle that that 
traffic shall be unlawful. 

There is a striking analogy between the reasons which led to the 
adoption of the Thirteenth and the Eighteenth Amendments. 
Originally both slavery and the liquor traffic were lawful in all of 
the states. They were both regarded as matters which should 
properly be kept within the powers of the state. The legislation 
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in various states, on both subjects, differed widely. Slavery 
became the subject of bitter political controversy. Some states 
prohibited it, while others regarded it as a cherished institution. 
The time came when a large number of states demanded its aboli- 
tion, and as a result of the Civil War those states which enter- 
tained the other view found themselves powerless to resist the 
demand. As a result the legislatures of three fourths of the, states 
ratified an amendment which made slavery unlawful. If an amend- 
ment, ratified under the stress of these circumstances, is valid, there 
can be no question of the validity of the Eighteenth Amendment. 

Agitation against the liquor traffic has been going on for years. 
It began in the various states, and state after state adopted pro- 
hibition until the liquor traffic was unlawful in a majority of 
the states. From the beginning, however, separate action by the 
states was beset with difficulties. In the first place, because the 
states had no power to regulate interstate commerce, it was held 
that no state could prohibit the sale, in original packages, of liquor 
shipped from another state. As the prohibition sentiment grew 
the federal government was appealed to, and sought to allevi- 
ate the defects. Congress, in the Wilson Act, gave the states 
the right to regulate sales in original packages. Later it passed the 
Webb-Kenyon law, which withdrew from the protection of the 
interstate commerce clause liquors being transported for use con- 
trary to the laws of the state into which they were being trans- 
ported. Still later, by the Reed amendment, Congress made it 
unlawful to transport in interstate commerce liquors into a state 
whose laws prohibited their manufacture or sale for beverage 
purposes. In this condition it was not unnatural that the conclu- 
sion should be reached that the subject was one which could be 
best dealt with by the federal government, and this led to the 
proposing and ratifying of the Eighteenth Amendment. 

Unless all our ideas as to the rights of three fourths of the states 
to amend the Constitution of the United States are to be revolu- 
tionized, and unless the opinion which has prevailed and governed 
the practices of our government since the beginning have been 
entirely erroneous, the legislatures of three fourths of the states 
are clothed with the final and absolute power of determining 


- whether an amendment regularly proposed is wise, desirable, or 


necessary. When this power has been exerted, as in the case of 
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the Eighteenth Amendment, there is no power in our govern- 
ment to prevent the amendment from becoming a part of the 
Constitution. 

It is said that if the courts cannot pass upon a question of this 
kind, then the framers of the Constitution have failed in their 
efforts to establish and secure to their posterity forever the benefits 
of a perpetual union, by failing to clothe the Supreme Court of the 
United States with the power necessary to insure that perpetuity 
by preserving the integrity of the states. But the framers of the 
Constitution evidently felt that there was less danger of such a 
result to be anticipated from placing the power with the legislatures 
of three fourths of the states rather than with any number of 
individuals who might constitute the Supreme Court of the United 
States. At any rate, the Supreme Court clearly was not clothed 
with any such power. The Eighteenth Amendment has been 
proposed in the regular way, has received the approval of those 
bodies to whom alone has been committed the right to approve or 
disapprove, and its validity as a part of the Constitution is therefore 
not open to question in any court. . 


Wm. L. Frierson. 


Wasuincton, D. C. 
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LIABILITY FOR SUBSTANTIAL PHYSICAL 
DAMAGE TO LAND BY BLASTING— 
THE RULE OF THE FUTURE. II? 


pe we ,” it may be asked, “do you say as to the apparently 
uverwhelming weight of authority which is generally under- 
stood as being opposed to your conclusions?” 

An answer to this question involves the consideration of: (1) the 
so-called ‘‘historic reason”; (2) statements of legal text-writers, 
essayists, and annotators, purporting to be founded on actual 
decisions; (3) actual decisions which are often supposed to be based 
on the old rule of absolute liability. 


So far as relates to cases where the blast throws tangible sub- 
stances upon plaintiff’s land or person, there is a so-called “‘historic 
reason” to be considered. We do not think it is now entitled to 
weight, but it still exerts influence in some decisions. In Hepburn’s 
Cases on Torts,” the learned editor speaks of ‘‘the historic reason 
for the distinction taken, because of the technical trespass, in 
Hay v. Cohoes Co. and Booth v. Railway Co. . . .” And he quotes 
from the note in 27 HARvARD Law Review,’ where the annotator, 
after saying that “there seems no sufficient reason for distinguishing 
these two classes of cases,” further says: “‘Probably the reason for 
the distinction is that the courts have felt themselves fettered by’ 
precedent in the case of the technical trespass, and yet have been 
unwilling to extend the doctrine to the vibration cases.””’ Some 
courts are inclined to act (almost unconsciously, as it were) upon the 
- untenable theory that the old law of procedure (the law which 
once was undeviatingly applied under the old forms of action) 
still exercises a controlling influence upon the substantive law of the 
present day. 

Trespass was the form of action to recover for damage directly 
done by force. The law excluded “all consideration of the fault 





1 Continued from February Number, 33 Harv. L. Rev. 542. 
2 Page 43, note. 3 Pages 188-189. 
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or negligence of the person who is held liable.”” No consideration — 
was taken of the moral quality of the act which resulted in damage. 


“The theory of trespass for many hundred years may be shortly 
summed up by saying that the conception of negligence is unknown to 
the law of trespass. ... so far as the immediate consequences of a 
man’s acts are concerned, he is civilly liable regardless of the state of his 
mind, and consequently the absence of an intent to do the harm or the 
absence of negligence is no defense. This proposition, taken with the 
qualification that civil liability is strictly limited to such conse- 
quences as are immediate, constitutes the original common-law theory 
of trespass.” 4 


An action of trespass was the appropriate form of procedure in a 
case of entry upon real estate, and it was regarded as necessarily 
carrying with it the idea of absolute liability. The former (taken 
for granted) substantive law of absolute liability was treated as if 
it were an inseparable accompaniment to that form of action. 
Hence, if the remedy upon a given state of facts (if there were any 
remedy) was an action of trespass, it was supposed that the doctrine 
of absolute liability must necessarily be enforced therein. The 
court would merely have said “that the defendant was liable be- 
cause hewas guilty of a trespass and liability in trespass is absolute.’”® 

This was the law in the days (not long gone by) when “‘The form 
of procedure was considered the principal thing, and the substantive 
law was viewed as a mere incident to procedure.” ® “Formerly 
the law of procedure almost monopolized attention, so that questions 
of substantive law received very scant consideration. . . . The 
forms of action are given, the causes of action must be deduced 
therefrom.” ’ ‘So great is the ascendency of the Law of Actions 
in the Infancy of Courts of Justice, that substantive law has at 
first the look of being gradually secreted in the interstices of pro- 
cedure.” ® 

And, “further, to a very considerable degree the substantive 
law administered in a given form of action” had “grown up in- 
dependently of the law administered in other forms. Each pro- 





* See 1 StrREET, FouNDATIONS OF LEGAL LIABILITY, 74-77. 

5 Ibid., 82-83. 

§ y ENCYCLOPAEDIA LAws oF ENGLAND, 2 ed., Pollock’s Introduction, 4. 
7 MAITLAND, Equity AND Forms oF ACTIONS, 300. 

8 Marne, Earty Law anv Custom, Eng. ed. 1883, 389. 
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cedural pigeon-hole” contained “‘its own rules of substantive law.” ® 
The law of torts had “‘in fact been developed by a series of discon- 
nected experiments with the various forms of action... .”!° 
In 1886 Sir Frederick Pollock said that the “‘really scientific treat- 
ment of principles” in Torts “‘begins only with the decisions of the 
last fifty years.” ™ 

But at the present day the former situation is reversed. Now 
substantive law is regarded as the principal thing, and procedure 
is viewed as a mere incident thereto.” 

Professor Wigmore ™ calls attention to “the necessity, every 
day drawing nearer, of adjusting the treatment of our substantive 
law to the abolition, already largely accomplished, of the forms of 
action and classes of writs in Tort . . .” But though substantive 
law ought no longer to be “controlled by the forms of procedure,” 
courts are slow to adopt and act upon this obvious truth. The 
“ideas and phrases connected with old forms [of action] still exert 
an influence.” Professor Salmond says: 


“Forms of action are dead, but their ghosts still haunt the precincts of 
the law. . . . Weare still called upon to observe distinctions and subtle- © 
ties that have no substance or justification in them, but are nothing 
more than an evil inheritance from the days when forms of action and of 
pleading held the legal system in their clutches.” 


At the present day, when the question before a court is, whether 
to retain or repudiate the old doctrine of holding a non-culpable 
defendant absolutely liable, it is erroneous to argue that the old 
doctrine must be retained and enforced; because the defendant, 
if liable at all, would have been answerable in trespass, or because 
trespass would have been the proper form of action if his conduct 
had been wrongful. The primary question now is, whether he ought 
to be held liable at all in any form of action whatever. 


Next, as to the statements of legal text-writers, essayists, and 
annotators. 





® MAITLAND, Equity AND Forms or Action, 298. Compare Professor Williston, 
“Liability for Honest Misrepresentation,” 24 Harv. L. REV. 415. 

10 See Sir Frederick Pollock, 27 Encyc. Brrr., 11 ed., 64. 

1 Introduction to first edition of PoLLock on Torts, vii. 

12 See, quoted ante, MAITLAND ON Equity AND Fors oF ACTION, 375. 

1% “The Tripartite Division of Torts,” 8 Harv. L. REv. 200, 209. 

14 21 L. Quart. REV. 43; see fuller quotatian, 30 Harv. L, REv. 245. 
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By some of these writers, the application of the doctrine of 
absolute liability is certainly overstated. Take, for instance, the 
alleged rule of absolute liability in cases where blasting throws 
rocks (or other tangible substances) upon plaintiff’s land or person. 
An excellent text-book asserts that the rule of absolute liability in 
such cases is “universal.” > Yet the application of the rule depends 
(inter alia) upon the locality. In the same state, where liability 
for blasting, resulting in such damage, if done in the midst of a pop- 
ulous city, is asserted to be absolute, it is held that liability for 
blasting in a secluded locality, far from human habitations, may 
be imposed only in case of negligence. As to this, compare with 
each other two cases in California: Munro v. Pacific Coast Dredg- 
ing, etc. Co.,° and Houghton v. Loma Prieta Lumber Co.'” Compare 
also with each other two Washington cases: Freebury v. Chicago 
R. R., 8 and Kendall v. Johnson." 

If a client asks the question, Is a defendant blasting on his own 
land liable for damage thereby done to the land or person of his 
neighbor? no good lawyer would undertake to answer without 


- first having all attainable information on the specific case as to the 


locality of the blasting, and as to all the surrounding circumstances, 
including the quantity and quality of the explosives used, and the 
manner of operating the blast. If we look to isolated sentences in 
judicial opinions, we are liable to get seemingly contradictory an- 
swers to the above abstract question, presented as it were in vacuo. 
These seeming contradictions must be construed in the light of the 
specific facts before the court in the respective cases. 

Good lawyers sometimes state the law in the literal language of 
judicial opinions, without analyzing the underlying reasons, which 
are often unexpressed by the court. See, for example, Professor 
Ames “Cases on Torts,” page 76, note 1.” 

In 30 Harvarp Law Review ” the present writer said, as to the 
liability for blasting, ‘‘when substances are thereby thrown on the 





18 3 SHEARMAN & REDFIELD ON NEGLIGENCE, 6 ed., § 688 a. 

16 84 Cal. 515, 527, 24 Pac. 303 (1890). 

1 152 Cal. 500, 504, 506, 93 Pac. 82 (1907). 

18 77 Wash. 464, 467, 137 Pac. 1044 (1914). 

19 51 Wash. 477, 99 Pac. 310 (1909). Seealso Sanbom, J., in Cary Bros. ». Morrison, 
129 Fed. 177, 180 (1904). 

20 3 ed, 1910. 

™ Page 330. 
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land of plaintiff”: “In such a case the great weight of authority im- 
poses absolute liability.” But it will be noticed that this statement 
does not assert that such result is correct on principle; nor does’it 
assert that the conclusion said to be reached by authority is to be 
regarded as a permanent and final rule. On the contrary, the writer, 
later on in the same article, indicates his view as to “the possibility, 
not to say the probability,” and (semble) the desirability, of a change 
in the law as to this matter.” 

The assertion — that the rule of absolute liability, where blasting 
throws tangible substances upon plaintiff’s land is “universal” — 
is in conflict with the decision in Klepsch v. Donald.* In that case, 
by defendant’s blasting, a rock was thrown crashing through the 
roof of Klepsch’s house and fatally wounding him. The rock was 
thrown between nine hundred and forty and twelve hundred feet. 
The distance was “the very extreme of distances to which rocks 
could be thrown in that manner, being more than three times the 
distance to which they were usually thrown.” * Upon the first 
trial, the judge took the question of negligence from the jury, in- 
structing them to find for plaintiff if the rock came from the 
defendant’s blast. A verdict for plaintiff was set aside, the court 
holding that there was no evidence that it was unreasonable or 
negligent for the defendant to attempt to blast at that particular 
place, in case the operation was properly conducted. Upon a second 
trial, the court, holding that there was evidence sufficient to justify — 
the jury in finding that the blasting operation was carelessly con- 
ducted, left the question of negligence to the jury. A verdict was 
found for plaintiff on this question, and judgment was rendered 
thereon.” 

In 1 Bohlen’s Cases on Torts,* Professor Bohlen, after stating 
the rule in Hay v. Cohoes Co., — that one who, by blasting, casts 
débris upon the land of another, is liable irrespective of negligence, — 
says: “In Klepsch v. Donald, 4 Wash. 436 (1892), it is held this 
only applies where the débris is cast upon nearby property . . .” 
In 19 Cyclopedia of Law and Procedure,” after stating the rule of 





2 See 30 Harv. L. REy. 420, 424. 

% 4 Wash. 436, 30 Pac. 991 (1892). 

% See 8 Wash. 162, 165, 35 Pac. 621 (1894). 

% Klepsch v. Donald, 8 Wash. 162, 35 Pac. 621 (1804). 
% Page 611, note 2. 

%7 Page 7. 
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absolute liability in cases like Hay v. Cohoes Co., the editor refers 
to Klepsch v. Donald, “where, although this doctrine was not re- 
pudiated, the circumstances of the case took it without the rule.” 














A more important question remains. “How do you deal with 
the formidable list of actual decisions which are generally supposed 
to adopt (and, indeed, sometimes do, in literal terms, adopt) the 
old rule of absolute liability?” ** 













To this question there are two answers: 
First: In a large proportion of these cases the decision is, in 
reality, founded on the existence of negligence. 

Second: In most of the cases where the decision in favor of plain- 
tiff does not appear to have been based on the existenceof negligence; 
yet it could have been based on that ground; and such a view would 
not bring about a different result from that which was actually 
reached. 














Here, to avoid confusion, it is necessary to distinguish between 
two kinds or descriptions of negligence.2® We have previously 
said *° that the negligence which involves liability ‘“‘may consist 
(z) in making an attempt to blast at all, at the time and place in 
question; or it may consist (2) in negligently conducting blasting 
operations when undertaken at a proper time and place.” For 
convenience of reference, (1) may be called negligence of the first 
description, and (2) may be called negligence of the second de- 
scription. 

This distinction has already been stated by more than one writer; 
and it is so important that we here quote their language. 














“Section 765. DECISIONS WHICH PROCEED UPON THE PRINCIPLE OF 
NEGLIGENCE. — An examination of the decisions where damages have 
been claimed for injuries sustained by blasting, will show that by far 
i the greater number of them proceed upon the inquiry whether there was 
| negligence either (1) in doing the work at all, in the place where and at 
















% This list includes not only most of the cases where tangible objects have been 
thrown upon the premises, but also many of the recent cases where the damage is done 
by vibration or concussion. 

29 Perhaps it would be more accurate to speak of distinguishing between two different 
subject matters as to which negligence is alleged to exist. 
#0 33 Harv. L. REv. 549. 
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the time when it was done, — that is to say, whether the work was a 
nuisance, and consequently in theory of law negligence per se; (2) whether, 
although not a nuisance per se or negligence per se, it was done in a 
negligent manner, — that is to say, without taking those precautions 
necessary to safeguard the persons or property of third persons in the 
vicinity. It is obvious, upon a moment’s reflection, that the work of 
blasting rocks, being absolutely necessary in excavating through beds 
of rock, in mining, in digging wells, in excavating foundations for build- 
ings, in improving roads and streets, in digging canals, and in building 
railways, cannot under all circumstances be regarded as a nuisance per se 
and condemned as being negligent as matter of law. . . .” 

“.,. if a person is guilty of a wrong in blasting in a particular 
locality, no degree of care in the actual conduct of the blast will excuse 
the primary tort. . . . The negligence may consist as much in blasting 
at all, as in failure to use due care in operating the blast. For the person 
must use due care in determining whether the locality is a proper place 
for blasting, as well as in the actual blasting itself.” * 


In other words: It is no defense that the blasting operations 
“were in themselves carefully and skilfully performed, if, having 
regard to the danger thereby incurred by the plaintiff, it was a 
negligent act to undertake them at all.” * 


Confusion is sometimes caused by the failure of judges to notice 
these distinctions. A judge often speaks as if there were but one 
description of negligence, and as if that one were what we call the 
second description. When he says the plaintiff may, in a particular 
case, recover without proving negligence, he often means without 
proving negligence of the second description. And his real reason 
is found in the fact that the plaintiff has already proved negligence 
of the first description. 

A good illustration is afforded by the following passage in 
1 Thompson on Negligence:™ 


“Where the work of blasting is done in a situation where it is neces- 
sarily dangerous to the public, as in a thickly settled portion of a city, 
whereby a person is killed or injured, damages are recoverable for such 





31 ; THOMPSON ON NEGLIGENCE, § 765. In note 43 various authorities are cited by 
the author as sustaining the above view. 

#2 E. B. THomAs ON NEGLIGENCE, 2 ed., 2060. 

33 See language used by SALMOND ON Torts, 4 ed., 280, note 10, as to disturbances 
of right of support of soil. 

* § 764. 
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injury or death without proof of negligence, and notwithstanding proof 
that the person or corporation so firing the blast, employed skillful 
and experienced men and exercised the highest degree of care. The 
reason is that in such a case the work itself is so inherently dangerous 
that the doing of it, no matter how carefully, is of itself negligence; so 
that no amount of care in doing the negligent act will excuse the actor 
from the responsibility of the consequences which grow from it.” 


Here, when the author says that damages are recoverable “‘with- 
out proof of negligence,’ he obviously means — without proof of 
negligence of the second description. And his reason is that the 
plaintiff has already proved negligence of the first description, 
which clearly establishes his right to recover. 

For a case where this distinction is recognized and stated in the 
opinion of the court, see Sears, J., in Fitzsimons & Co. v. Braun.® 

There are two recent blasting cases where the damage resulted 
solely from the vibration of the earth or the concussion of the at- 
mosphere, and where negligence has been said not to be an element 
of an action. In one case it is said that negligence need not be 
alleged ;** and in the other case it is said that negligence need not 
be proved.” 

In these cases, the court in thus using the term “negligence” 
seems to have in mind only what we have called negligence of the 
second description; viz., want of care in conducting the blasting 
operation. 





35 94 Ill. App. 533 (1900); decision affirmed in 199 IIl. 390, 65 N. E. 249 (1902). 
Sears, J., pages 535-536: “If, when the use is lawful, even though naturally dangerous 
in probable consequences, no liability can be predicated save upon a negligent manner 
of use, then this cause was submitted to the jury upon an erroneous theory of law. If, 
however, the contractor who makes use of a dangerous explosive in the ground near the 
property of another, and when a natural and probable, though not inevitable, result 
of such use is injury to such property, is liable for the resulting injury irrespective of the 
degree of care exercised in the handling or exploding of the substance, then the case 
was properly submitted and the recovery may be sustained.” Sears, J., page 542: “We 
do not regard the evidence as insufficient to sustain the recovery under the allegations 
of the narr. It is true that it is alleged in each count that the defendant negligently 
used the explosive. But the charge is not confined to the manner of handling the ex- 
plosive, but goes to the negligence of any use of it, however careful the particular 
method of handling, which naturally caused an injury to another. While there is no 
evidence to establish any negligence in the specific manner in which the explosive was 
handled, yet the evidence does establish that negligence which the law imputes to an 
act by which the property of another will naturally and probably be caused a conse- 
quential injury. We are of opinion that there is no variance.” 

% Louden v. City of Cincinnati, 90 Ohio St. 144, 106 N. E. 970 (1914). 

87 Watson v. Mississippi River Power Co., 174 Iowa, 23, 156 N. W. 188 (1916). 
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In reality, the plaintiff in these cases has alleged and proved facts 
which show what we call negligence of the first description; vz., 
blasting at a time and place when a man of average prudence ought 
to have foreseen the danger; and hence, if he acted in oblivion or 
disregard of it, he must often be regarded as having acted negli- 
gently. It makes no difference that the judges do not call such con- 
duct by the name of negligence. They may describe it only by the 
general term “wrongful,”’ without specifying the particular nature 
of the tort. Or they may say that the defendant, in blasting, has 
been making an unreasonable use of his land. But whatever names 
they employ, the conduct they are describing can fairly be classed 
under the general head of negligence. 

This is apparent from the language used in the opinions. 

Thus, in 174 Iowa,** Weaver J., after stating the pleadings in 
go Ohio State,*® says: 


“The court [meaning the Ohio court] states the question to be whether 
the owner of property may make use of powerful explosives on his own 
premises in the accomplishment of a lawful purpose, provided he uses 
due care, notwithstanding the fact that the necessary or natural or 
probable result thereof is to injure or destroy adjacent property. This, 
it will be seen, is precisely the proposition we have now before us.” 


Weaver, J.,“° then quotes from the opinion of the Ohio court, 
sustaining the right of action. After referring to the maxim “ Sic 
utere tuo ut alienum non ledas’’ as established law, the Ohio court 
says: 


“But it must be conceded that this is no longer the law, if the owner of a 
lot may employ such means in the improvement in the use of his property 
as will naturally and necessarily result in the destruction of adjoining 
property. . . . If the means employed will, in the very nature of things, 
injure and destroy his neighbor’s property, notwithstanding the highest 
possible care is used in the handling of the destructive agency, the result 
to the adjoining property is just as disastrous as if negligence had in- 
tervened.” 


When the courts speak, as they do in some of the above cases, of 
damage as being the “necessary and probable and natural result” 





38 Watson v. Mississippi River Power Co., 174 Iowa, 29, 156 N. W. 188 (1916). 
39 Page 144. 4 174 Iowa, 23, 29, 156 N. W. 188 (1916). 
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of defendant’s conduct, they must generally be taken to mean that 
his conduct was negligent." It is implied that he foresaw, or 
ought to have foreseen, the consequences. Ifso, he would generally 
be liable for them.” A “‘necessary result” cannot mean less than 
“a highly probable result.” And the; phrase “a natural result,” 
although not literally meaning “‘a probable result,” is not infre- 
quently used in that sense.® Certainly, one who attempts blasting 
where “the necessary and natural and probable result” is the 
destruction of a neighbor’s property, must generally be guilty of 
negligence of the first description. 


The different impressions made upon legal readers by the deci- 
sions, as to liability for damage produced exclusively by vibration or 
concussion, are well brought out in the following conflicting pas- 
sages, placed in parallel columns: 


“The trend of the majority of the 
recent decisions on the question is 
toward the rule that person caus- 
ing blasting to be done is liable for 
injuries to the property of another 
caused by the concussion or vibration 
resulting therefrom, irrespective of 
the question of negligence, and al- 
_ though there is no actual physical 

invasion of the property thus in- 
jured.” # 


“Our study of the opinions of the 
different courts on this subject -yields 
the belief that when trespass or con- 
tinuous injury is absent, liability for 
injury due to an explosion occurring 
in the conduct of a business depends 
on negligence, and that most courts 
expressly or impliedly proceed on 
this theory, although occasionally 
they differ as to what is sufficient 
proof of negligence, and dispose of 


the case in a manner which disguises 
the fact that negligence is regarded 
as essential to a recovery.” © 





41 For equivalent expressions, generally to be understood as meaning negligent con- 
duct, see the following: “an unreasonable, unusual, and unnatural use of his own 
property, which no care or skill in so doing can excuse him from being responsible to 
the plaintiff for the damages . . . he ought to have known that by such an act, 
which was intrinsically dangerous, the damage would be a necessary, probable, or 
natural consequence.” Foote, Com., in Colton v. Onderdonk, 69 Cal. 155, 158-159, 





# A defendant, who has only been making a reasonable use of his own land, may not 
be liable merely because he foresaw the damage which would thereby be caused to his 
neighbor. But, in most cases of serious damage done by blasting, the defendant has 
exceeded his right of reasonable user; and, if he foresaw, or ought to have foreseen, the 
damage, he will be adjudged negligent. 

# See 25 Harv. L. REv. 115. 

“ From Ann. Cas., 1916 C, 1176, note. 

# From 123 Am. St. Rep. 581, note. 
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We prefer the second passage to the first. 

If, now, leaving on one side the cases where damage is produced 
exclusively by vibration or concussion, we take the case where 
blasting has thrown tangible substances upon the land or person 
of another, negligence will be found to exist in a very large majority 
of cases. The casting of tangible substances upon plaintiff’s land 
or person will generally furnish evidence that defendant was negli- 
gent; either (1) in making an attempt to blast at all at the place in 
question, even ‘though the blasting operation was conducted with 
care; or, (2) in carelessly conducting the operation. In most cases, 
plaintiff may fairly insist that defendant shall take one or the other 
horn of the following dilemma. If defendant admits, or if the jury 
find, that it was negligent to blast at all at the place, he is liable 
for the consequences. On the other hand, if defendant contends 
that it was proper to blast at that place if the operation was con- 
ducted with care, the result generally furnishes evidence to show that 
the operation was carelessly conducted; e. g., using an excessively 
heavy charge of explosive, or failing properly to cover the blast. 
We think that the first supposition will prove well founded in a 
large proportion of instances; but that, if the first is not well 
founded, the second generally will be. 

As cases of this kind have heretofore generally been disposed of 
on the theory of ‘absolute liability, the question as to what would 
constitute evidence of negligence has not usually been considered. 
But in some instances, especially where a plaintiff, in his declaration, 
has made negligence the gist of his complaint, the courts, though 
deeming the allegation of negligence unnecessary, have considered 
the question as to what would be proof of negligence. And they 
have said that, if the blast has thrown débris upon plaintiff’s land 
or person, that would generally be competent evidence to be sub- 
mitted to the jury as sustaining the allegation of negligence (i. e. 
negligence of one or the other of the above descriptions). Authori- 





10 Pac. 395 (1886). “. . . where such an explosion could not take place without strong 
probability of its injuring some one.” Thornton, J., in Munro v. Pacific Coast Dredg- 
ing Co., 84 Cal. 515, 527, 24 Pac. 303 (1890). ‘. . . when the natural and probable, 
though not the inevitable, result of the explosion is injury to such property of the 
other . . .” Boggs, J., in Fitzsimons v. Braun, 199 IIl. 390, 393, 65 N. E. 249 (1902). 
“« . . . when he makes use of such means as will naturally, necessarily or probably 
* result in the destruction of property, . . .”” Donahue, J., 90 Ohio St. 144, 153, 106 
N. E. 970 (1914). 
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ties in favor of permitting recovery on the second ground are given 
in the note below.“ 


In Ulrich ». McCabe, 1 Hilton (N. Y. Com. Pleas), 251 (1856), “‘some stones were 
thrown upon the plaintiff’s house.” Brady, J., pp. 252-253: “It does not appear, how- 
ever, that the blast was properly covered... . If the blast, indeed, had been 
properly covered, the damage sustained by the plaintiff, probably, would not have 
resulted. . . . In such a case, the fact of the accident raises a presumption that the 
blast was not properly covered.” 

In Wiggins v. Hiawassee V. Ry. 171 N. C. 773, 89 S. E. 18 (1916), “the force of the 
blast threw pieces of stone over on plaintiff’s land and about his house.” Damage was 
also done by shaking or jarring the house. Four grounds of negligence were alleged 
(including an excessively large charge of dynamite, and failure to take proper care against 
injury by the blast). Per Curiam, p. 775: “We are of opinion that there is abundant 
proof of negligence (even if proof of negligence be necessary where such a trespass is 
committed upon the property and rights of another) to justify the submission of the 
issues to the jury.” 

In Rafferty v. Davis, 260 Pa. St. 563, 103 Atl. 951 (1918), when plaintiff was 
sitting at the window of her house, a rock blown from defendant’s premises crashed 
through the window and severely injured her. The specific negligence alleged against 
defendant was, use of an overcharge of powder and failure to use due care to safeguard 
the vicinity from flying pieces of rock. Potter, J., said (p. 565), that if the plaintiff’s 
evidence was credited, “it was sufficient to justify an inference by the jury that the 
blast was the result of an overcharge, and to warrant a finding of negligence upon that 
ground.” (See also pp. 566, 567.) Ina later part of the opinion, pp.'567—568, Potter, J., 
said, that if the blast threw rock on plaintiff’s land, defendant would be responsible 
irrespective of negligence, citing 253 Pa. St. 262, 264. 

In 1 THompson, NEGLIGENCE, § 770, it is said: “‘In conformity with the maxim res 
ipsa loquitur, it is generally held that the fact that damage is done by throwing rock 
or débris upon the premises of an adjacent owner by blasting, is of itself primé facie 
evidence of negligence, in not properly covering the blast, or in using explosives of 
unnecessary power, or in the manner of loading the blast. . . . Under the operation 
of this principle, the mere fact of the injury taking place by reason of the firing of the 
blast takes the question of negligence ¢o the jury, and it is for them to say whether in- 
ference of negligence is repelled by the surrounding circumstances or by the defendant’s 
evidence.” 

In Klepsch v. Donald, 4 Wash. 436, 30 Pac. 991 (1892), and 8 Wash. 162, 35 Pac. 
621 (1894), stated ante, p. 671, the blast threw rocks on plaintiff’s land; the rocks being 
thrown “more than three times the distance to which they were usually thrown.” 
The court declined to apply the doctrine of absolute liability, holding that there was no 
evidence that it was unreasonable or negligent for the defendant to attempt to blast 
at that particular place in case the operation was properly conducted. But the court 
held that there was evidence sufficient to justify the jury in finding that the operation 
was carelessly conducted; and, upon the second trial, left the question of negligence 
in this respect to the jury, who found for plaintiff. Stiles, J., 8 Wash. 165, said: “The 
very fact shown in the case that, in geheral, the rocks from defendant’s blasts did not 
fly half as far as these particular rocks, certainly tended to show that there must have 
been an unusually heavy charge behind these rocks, or that some less than usually 
efficient means was taken to prevent their flight to such a prodigious distance.” As to 
the application of the doctrine of res ipsa loquitur, see 4 Wash. 439, and 8 Wash. 163-165. 

As to this case, Professor Bohlen, in 1 CASES on Torts, 611, note 2, after saying 
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Here we might consider the defense of necessity, or reasonable 
user, sustained by Andrews, C. J., in Booth v. Railroad,“ and con- 
trast his views with the comments made thereon by Rumsey, J., in 
the subsequent case of Hill v. Schneider and Bradley. 

In Hill v. Schneider and Bradley,” plaintiff was tenant of a build- 
ing belonging to Schneider. Bradley was a contractor, excavating 
for the erection of a large building by Schneider in the vicinity of 
the building tenanted by plaintiff. The house occupied by plain- 
tiff had already been seriously damaged by defendant’s blasting. 
Nothing had been thrown upon plaintiff’s premises, but substantial 
damage had been done by jarring, etc. Defendant Bradley pro- 
posed to let off further blasts, which were almost certain to do 
similar damage to a greater extent. The court granted an injunction 
against Bradley. 

Rumsey, J.:°° 


“The course of work pursued by Bradley is not necessary to the 
making of the excavation, but it is easy to do it in a different way with 
the use of smaller blasts so as not to injure the wall of the plaintiff’s 
building, although at perhaps a somewhat greater cost to the contractor, 
and such is the usual way of doing that work where there is danger of 
injuring a neighbor’s premises. . . .”’ © 

In the Booth case, the defendant was a railroad corporation, 
authorized to construct a road. It obtained the consent of the 
municipal authorities to cross a street by a tunnel or cutting. It 
became necessary, in order to comply with the conditions imposed 
by the city authorities, that the defendant’s roadbed at the crossing 
should be depressed fifteen feet below the surface of the street. The 
soil extended about ten feet below the surface, and underlying that 
was rock. The defendant company loosened the rock by blasting 
with gunpowder. In consequence of this blasting, the plaintiff’s 
house on an adjoining lot was seriously damaged, the foundations 
being cracked, the beams and joists pulled apart, and the plaster 





that the absolute liability rule of Hay v. Cohoes Co. “only applies where the debris 
is cast upon nearby property,” adds: “where it is cast to an abnormal distance, while 
the liability depends on proof of negligence, this circumstance shows a primé facie 
case.” 47 140 N. Y. 267, 35 N. E. 592 (1893). 

48 13 N. Y. App. Div. 299, 43 N. Y. Supp. 1 (1897). 

 Tbid. 5° Thid., 304. 

§1 Compare Bacon, V. C., in Arnold v. Furness R. Co., 22 Weekly Rep. 613 (1874). 
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loosened. The jury found that the damages to the house from the 
blasting amounted to $1750. . No rocks or materials were thrown 
upon the plaintiffi’s lot or against his house. The inference was 
that the damage to the plaintiff’s house was caused by the jarring 
of the ground or the concussion of the atmosphere created by the 
explosion, or by both causes combined. “It was substantially 
conceded,” that the defendant exercised due care in conducting the 
blasting, and that it was necessary in order to remove the rock.” 
From concessions it was assumed ® “‘that blasting was the only 
mode of removing the rock practically available; that it was con- 
ducted with due care; and that it was necessary to enable the de- 
fendant to conform the roadbed to the established grade.” The 
trial judge instructed the jury that the defendant in using powerful 
explosives in blasting the rock ‘used them at its peril,” and that if 
the plaintiff’s home was injured thereby, the defendant was liable 
for the damages occasioned and “that it made no difference whether 
the work was done carefully or negligently.” 

Exceptions were taken to these instructions. After verdict for 
plaintiff, a motion for a new trial was denied, and judgment was 
entered. On appeal by defendant at the General Term of the 
Supreme Court for the Fifth Department, three judges concurred 
in overruling the exceptions.* But upon appeal to the Court of 
Appeal, the exceptions were sustained, the judgment of the General 
Term was reversed, and a new trial ordered.» 

It appears that, on the argument of the Booth case, the defend- 
ant’s counsel had substantially conceded that the blasting was 
“‘necessary” in order to remove the rock; and that it was ‘“‘neces- 
sary” in order to enable defendant to adapt his premises to a lawful 
use. Andrews, C. J., appears to have argued that counsel, by 
making these concessions, had worked no harm to their client; 
because these positions, even if not conceded, would have been sus- 
tained by the court as effectual defenses. Portions of his opinion 


8 140 N. Y. 267, 269, 35 N. E. 592 (1893). 

5 Tbid., 274. 

& 44 N. Y. St. 9, 17 N. Y. Supp. 336 (1892). 

58 140 N. Y. 267, 281, 35 N. E. 592 (1893). 

One of the headnotes to this last decision in 1 ABBotr’s NEw York CYCLOPEDIC 
DIGEST, 210, § 23, is as follows: “An adjoining landowner improving his land is under 
obligation to do no unnecessary damage to his neighbor’s dwelling, but he has the 
right to use all necessary and usual means to adapt his land to any lawful use, though 
the means may endanger his neighbor’s house.” 
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and of the subsequent criticisms of Rumsey, J., are given in the 
note below.® 

This defense, that the aaa was “‘necessary,”’ is, in effect (and 
is so treated by Andrews, C. J.), a contention that defendant, in 
blasting on his own land, was only making a reasonable, and hence 
lawful, use of his land (was reasonably using his right of owner- 
ship in his land). And this contention is virtually sustained by 
Andrews, C. J. 





56 “The rocky surface of the upper part of Manhattan island makes blasting neces- 
sary in the work of excavation, and, unless permitted, the value of lots, especially for 
business uses, would be seriously affected. May the man who has first built a store or 
warehouse or dwelling on his lot, and has blasted the rock for a basement or cellar, 
prevent his neighbor from doing the same thing when he comes to build on his lot ad- 
joining, on the ground that by so doing his own structure will be injured? Such a rule 
would enable the first occupant to control the uses of the adjoining property, to the 
serious injury of the owner, and prevent or tend to prevent the improvement of prop- 
erty. The first occupant in building on his lot exercised an undoubted legal right. But 
his prior occupation deprived his neighbor of no legal rights in his property. The first 
occupant acquires no right to exclude an adjoining proprietor from the free use of his 
land, nor to use his own land to the injury of his neighbor subsequently coming there.” 
(After citing authorities): ‘The fact of proximity imposes an obligation of care, so 
that one engaged in improving his own lot shall do no unnecessary damage to his 
neighbor’s dwelling; but it cannot, we think, exclude the former from using the neces- 
sary and usual means to adapt his lot to any lawful use, although the means used may 
endanger the house of his neighbor.” 

Andrews, C. J., 140 N. Y. 267, 278, 35 N. E. 592 (1893). 

In Hill v. Schneider and Bradley, 13 App. Div. 299, 305, 306, 43 N. Y. Supp. 1 
(1897), after stating the special concessions made in the Booth case, and after saying 
that that case was decided upon these special facts, Rumsey, J., says: 

“But the rule laid down in that case, while supposed by the court to be necessary 
for the protection of persons improving their land, ought not to be extended so as to 
give those persons the privilege of unnecessarily destroying the buildings of their 
neighbors. It is undoubtedly true, as stated in that case, that one is not to be prevented 
from improving his own premises because a building has been erected by his neighbor 
upon an adjoining lot. It is equally true that one who has a building upon his own 
premises is not to be punished for having improved his land by permitting his neighbor, 
who has not improved his lot, to shake down the building first built so that another one 
may be erected alongside of it. Such a rule of law would operate just as much to pre- 
vent the improvement of land as the rule which was repudiated in the case of Booth 2. 
R. W. & O. T. R. R. Co. The true rule must be that, while any person is at liberty 
to improve his own land, yet in the doing of that he must use every practicable means 
to avoid injury to his neighbor, and he will not be permitted by the use of powerful 
explosives upon his own land to injure the house of his neighbor. Certainly is this so 
when, by the use of smaller quantities of the explosives or in some other way, even at 
a greater expense, he can avoid such a result. In this case it is very clear that the 
blasting in the way proposed to be done by Bradley is not necessary; even within the 
exceedingly broad rule in favor of builders laid down in the Booth case (supra).” 
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In this we think that Judge Andrews was mistaken. While he 
professes to admit that in determining the question of reasonable- 
ness the interest of defendant alone is not the only thing to be con- 
sidered, but that the interest of the other party is also to be regarded, 
yet we think that he gave undue weight to the interest of the defend- 
ant, and that he should have held that the defendant’s user in that 
case was unreasonable; or, at the least, should have held that the 
question of reasonableness ought to be submitted to the jury. Mr. 
Lewis says that the decision in the Booth case “would seem to be 
fairly open to criticism.” *” 

The fact that substantial damage has resulted, or the fact that 
such a result was foreseeable, does not conclusively establish the 
unreasonableness of the user. But these facts are both circum- 
stances to be weighed in determining whether the user was un- 
reasonable. And in a very large proportion of blasting cases they 
would have great and practically controlling weight. 

It is well settled that to determine whether a user was reasonable 
the interest of both parties must be considered.®® 

As to attempts to justify on the ground that the mode of user 
adopted saves expense to the blaster, see authorities given in the 
note below.® 





57 See o Lewis Am. R. R. & Corp. REpP., 103. 

58 17 Cot. L. REV. 387. 

59 THEOBALD, Law oF LAND, 62; Carpenter, J., Rindge ». Sargent, 64 N. H. 294- 
295, 9 Atl. 723 (1886); Loomis, J., Hurlbut ». McKone, 55 Conn. 31, 42, 10 Atl. 164 
(1887); 17 Co. L. REV. 390-393. 

60 “Tn none of these cases where negligence is alleged and proved, could the answer 
be admitted, that the profits of the business carried on would not justify the extra 
expense. It is not the matter of profit or loss that determines or enters into the ques- 
tion of care or negligence, but rather that of danger to the public or third persons. . . . 
If mining at a particular place cannot be profitably carried on, and at the same time the 
rights of third parties be respected and protected, then it must be carried on at a loss or 
abandoned.” Marston, J., in Beauchamp v. Saginaw Mining Company, 50 Mich. 163, 
171, 15 N. E. 65 (1883). In this case, it was a question whether, in blasting in an open 
mine, the pit ought not to be covered before firing the blast. 

“He will not be permitted, by the use of powerful explosives upon his own land, to 
injure the house of his neighbor, especially when he can avoid such a result by the use of 
smaller quantities of the explosives, or by pursuing some other way, even though the 
expense would be greater.” Gildersleeve, 'J., in Stevenson v. Pucci, 32 Misc. 464, 66 
N. Y. Supp. 712, 713 (1900). 

‘“Tt was not disputed but that the rock could have.been removed with much smaller 
blasts, but it would not have been removed so expeditiously, and there would, in using 
smaller blasts, have been much less profit to the defendants. The method adopted by 
the defendants was the usual one for excavating rock and the one most profitable to 
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Can an individual defendant justify inflicting serious damage 
upon an individual plaintiff upon the ground that great benefit 
to the community (to the public at large) has resulted from de- 
fendant’s conduct? To this question Professor Bohlen makes an 
effective negative answer. 


Certainly a decision in favor of plaintiff, on the ground that 
defendant’s blasting was an unreasonable use of his land, cannot 
be cited as sustaining the theory of “absolute liability in the ab- 
sence of fault.”” And it would seem that the fault may fairly be 
classed under the general head of negligence, taking that term in its 
modern and enlarged conception. 


We have said:® 


“In most of the cases where the decision in favor of the plaintiff does 
not appear to have been based on the existence of negligence; yet it 
could have been based on that ground; and such a view would not bring 
about a different result from that which was actually reached.” 


A striking illustration is afforded by the case of Rylands v. 
Fletcher. This reservoir case is the leading English case in favor 


of absolute liability. The final decision endorses what may be 
called ‘‘The Blackburn Rule,” which attempts to lay down a test 
whereby to determine whether a particular case or act falls under 
the head of acting at peril. 

But 


“according to the weight of modern authority, it was unnecessary in that 
case to decide whether the defendants could be held liable irrespective 
of negligence. It would seem that the same result (judgment for plaintiff) 
could have been reached on the ground that the defendants were legally 
chargeable with negligence. True, the defendants personally were guilt- 
less of negligence. But the engineer and contractors employed by them 
were negligent; and for the negligence of these persons the defendants 





themselves. It is very evident that the defendants in conducting this work had regard 
only to their own interests. Reasonable care, however, required from them a due re- 
gard for the interests of the adjoining property owners.” Brown, P. J., in Newell 2. 
Woolfolk, 91 Hun (N. Y.), 211, 212, 36 N. Y. Supp. 327 (1895). 

61 59 Univ. Pa. L. REV. 444; and see 17 Cot. L. REv. 394-395. 

@ Ante, p. 672. 

® L.R. 3 HL. 330, 339-340, finally decided in 1868. 








684 HARVARD LAW REVIEW 


were responsible. The duty resting upon the defendants in that case 
could not be discharged by delegating it to an independent contractor. 
(As to this last proposition there is some conflict, but the weight of 
modern authority is strongly in favor of it.) The view that Rylands v. 
Fletcher could have been decided on the ground of negligence is supported 
by Bishop, Street, Bohlen, and Pollock.” 


The view of Bishop e¢ als is endorsed by Professor E. R. Thayer.® 
We may add that the Blackburn Rule “‘is rejected by what we con- 
sider the decided weight of American authority.” © 

Another illustration of a case where the decision could have been 
based on negligence is afforded by the blasting case of Patrick v. 
Smith®’ Tn a very valuable note on this case, in 27 HARVARD Law 
REvIEW,® the annotator says: “‘The defendant had not been negli- 
gent.” It is true that the trial judge instructed the jury that “‘it 
is not necessary to prove negligence on the part of the defendant”’; 
and that the court refused to set aside a verdict for plaintiff rendered 
under this instruction. But it is also true that there was ample 
evidence which would have justified the jury in finding the existence 
of negligence; and that, if the trial judge had charged that negli- 
gence was essential to recovery, a verdict for plaintiff could not 
have been set aside as being against evidence. 


We have been comparing two theories, absolute liability and 
negligence, as foundation reasons for liability in certain cases of 
blasting; and we have attempted to show that negligence is the 
better reason. But we have also said that, in the great majority 
of cases, the result would be the same whichever of the two theories 





* Bisnop, Non-Contract Law, § 839; 1 STREET, FOUNDATIONS OF LEGAL LIABILITY, 
62, 63; Professor Bohlen, 59 Univ. Pa. L. REv., 299, note 2; Pollock’s Editorial Preface 
to 143 Revisep Reports, v, vi. Pollock adds:. “Moreover the case was of the class 
where ‘res ipsa loguitur’.” 

The above is taken from an article by the present writer, 30 Harv. L. REV. 409, 410. 

® E.R. Thayer, “Liability without Fault,” 29 Harv. L. REv. 801, 808, e¢ seq. 

%® For very explicit decisions, see Losee ». Buchanan, 51 N. Y. 476 (1873); Brown ». 
Collins, 53 N. H. 442 (1873); Marshall v. Welwood, 38 N. J. L. 339 (1876). See also 
Burpick, Torts, 2 ed., 447; Professor E. R. Thayer, “Liability without Fault,” 29 
Harv. L. REv. 801, 814; Williams, J., in Gulf & Ry. v. Oakes, 94 Texas, 155, 158, 159, 
58 S. W. 999 (1900). 

87 75 Wash. 407, 134 Pac, 1076 (1913). 

6 Pages 188-189. 
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is adopted. If this be so, why spend so much time in making the 
comparison? Why not change the title of this paper, and call it 
“Much Ado About Nothing”? Is not the present writer over- 
scrupulous in insisting on the importance of the distinction, in 
insisting on giving exactly the correct reason for the result, which 
might generally be reached on either theory? Does he not remind 
one of the old New Hampshire lawyer, Peyton R. Freeman, as 
that gentleman appears in the following anecdote? 

Mr. Freeman and Daniel Webster were associated as counsel in a 
trial. They asked the judge to make a certain ruling, for which they 
thought there was a good legal reason. The judge began to intimate 
his opinion; and it was evident that he was about to make the re- 
quested ruling, but that he was going to make it for a wrong reason. 
Freeman jumped up, evidently intending to correct His Honor’s 
erroneous view as to the reason. Webster pulled his colleague’s 
coat tail, saying: ‘Sit down, Freeman. The judge is going to rule 
in our favor.”” Freeman indignantly replied: “I will have my case 
according to law or I won’t have it at all.” 

Seriously, we believe it extremely important to avoid giving an 
incorrect reason for a correct doctrine. No doubt it is not uncom- 
mon. Indeed, John Stuart Mill says: “Nine-tenths of all the true 
opinions which are held by mankind are held for wrong reasons.” ® 
And Judge Holmes has said that judges know which way to decide 
a good deal sooner than they know how to give the reason why. 
But a clear perception of the underlying reason is essential to the 
beneficial working of a correct doctrine; and experienced judges have 
taken pains to expose “the negation of error upon erroneous 
grounds.” By giving an erroneous reason for a correct rule, we 
make it difficult thoroughly to understand and apply the rule. 
“Indeed, the adoption of an erroneous reason for a doctrine inevit- 
ably leads to misapplication of the doctrine.” ” 


In our prediction ” as to the rule of the future, it was said that we 
were “leaving out of sight, for the moment, the influence which 
modern legislation may have on the views of judges as to the com- 





69 > Lerrers or J. S. Mrit, Appendix, 372. 
7 The present writer, 27 YALE L. J. 153, note 41. 
7 33 Harv. L. REV. 555. 





686 HARVARD LAW REVIEW 


’ 


mon law.” As to such possible influence, we here reprint substan- 


tially what was said in 30 HARVARD Law Review.” 


There is modern legislation, enacted almost wholly within the last 
thirty years, which may indirectly operate to check any further judicial 
tendency to exonerate in cases of non-culpable accident, and which, 
conceivably, may even cause courts to reverse the modern common law 
doctrine that fault is generally requisite to liability. Much of this legis- 
lation is of the class usually described as Workmen’s Compensation Acts. 
These statutes create a duty on the part of employers to compensate 
workmen in many kinds of industry for accidental damage, irrespective 
of any fault on the part of their employers or their fellow servants. This 
legislation singles out workmen employed in an undertaking and con- 
stitutes them a specially protected class, while overlooking other persons 
damaged in the same accident whose claim stands on at least equal 
ground.” The result reached in many cases under this legislation is 
absolutely incongruous with the result reached under the modern com- 
mon law as to various persons whose cases are not affected by these 
statutes. The theory underlying most of the statutes, the basic prin- 
ciple, is in direct conflict with the fundamental doctrine of the modern 
common law of torts.“ Under these statutes “there is a legal liability 
without fault, a liability much more extensive than that which grew out 
of the rule respondeat superior, qualified as that was by the fellow ser- 
vant rule and the theory of assumption of risk.” * The statutes show 
“‘a distinct revulsion from the conception that fault is essential to 
liability ;” a distinct reversion to the earlier conception, that he who 
causes harm, however innocent, must make it good.” 

Here is an incongruity between statute law and modern common law 
as to a matter where each applies to a large class of cases. 

Will this incongruity be permitted to continue permanently??? What 
available methods are there for removing it? Is not one conceivable 
method this: by decisions of the courts, repudiating the modern common 
law of torts, that fault is generally requisite to liability, and going back 
to the ancient common law doctrine that an innocent actor must answer 
for harm caused by his non-culpable conduct? What arguments can be 
urged to induce courts to make such a change? 





2 Pages 417-418. 

% See four examples in 27 Harv. L. REV. 237-238. 

.™ See 27 Harv. L. REv. 245-247. 

% Judge Swayze, “The Growing Law,” 25 YALE L. J. 1, 5. 

% The great majority of these statutes do not purport to apply only to extra-hazard- 
-Ous occupations. See 27 Harv. L. REV. 344-345, 348, 363. 

7 “Such inconsistencies must eventually lead to a change that wiJl assimilate the 
rules of liability in the different cases.”” Judge Swayze, 25 YALE L. J. 6. 
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These questions have been discussed by the present writer, more fully 
than is possible here, in an article on “Sequel to'Workmen’s Compensa- 
tion Acts.” 78 


It should be added that, up to date, the courts have not mani- 
fested an inclination to, repudiate the modern common-law doc- 
trine that fault is generally requisite to liability in tort. 


Jeremiah Smith. 
CAMBRIDGE, MAss. 





78 27 Harv. L. REv. 235, 344. Special reference may be made to pages 250, 251, 
363, first sentence on page 367, and last paragraph on page 368. . 
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F all the exploits of Equity the largest and the most im- 
portant is the invention and development of the trust.” 

So Professor Maitland was accustomed to tell his students; and 
so indeed it is. The law of trusts, being comparatively modern, 
has developed more systematically, more symmetrically than the 
older branches of the law. Its general principles are for the most 
part now well settled; and most of the numerous current deci- 
sions relating to trusts involve mere questions of fact, of construc- 
tion of written instruments. But there have been a considerable 
number of recént cases involving important questions of principle. 
The law of trusts has not ceased to grow. And as long as the 
institution of private property and the power of testamentary dis- 
position continue to exist, it is safe to predict that the trust, the 
most effective instrument in effecting the disposition of private 
property, will hold its place in Anglo-American law. And as long 
as men succeed in dishonestly acquiring or retaining property, the 
remedy of the imposition of:a constructive trust will continue to 
be the most effective weapon of redress. 



















THe NATURE OF A TRUST 


Although perhaps no perfect definition of a trust has been or 
can be framed, yet it is clear that certain elements are necessary 
to constitute a trust. There must be a trust res held by the 
trustee. The trust res may be an interest, legal or equitable, in 
property, real or personal, tangible or intangible. The obligee may 












1 This is the sixth article in a series written by professors in the Harvard Law 
School in which it is intended to point out the most notable decisions, books, articles, 
and statutes, coming under the notice of the author, which affect or explain the law 
in the topic under discussion. ‘The following articles have appeared: Joseph H. 
Beale, “The Conflict of Laws,” 33 Harv. L. Rev. 1; Austin W. Scott, “Civil Pro- 
cedure,” 33 Harv. L. REv. 236; Zechariah Chafee, Jr., “Bills and Notes,” 33 Harv. 
L. Rev. 255; Roscoe Pound, “Equity,” 33 Harv. L. Rev. 420; Joseph Warren, 
“Wills and Administration,” 33 Harv. L. REv. 556. The series will be continued in 
the April number. — Ep. 
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be trustee of a chose in action. But the obligor cannot. And one 
cannot be trustee of a promise made by himself to himself; he 
cannot, for instance, be trustee of his own note. 

These principles seem so clear and so fundamental that it is 
astonishing that courts should occasionally lose sight of them. 
In Re Leigh’s Estate * the defendant’s testator made a note whereby 
he promised to pay to a church the sum of $8,000. The payee 
marked the note paid and gave it back to the defendant’s testator, 
who thereupon signed and delivered to the payee an instrument 
wherein he acknowledged the receipt of $8,000 and declared 
himself trustee of this sum for the payee. The court was of the 
opinion that a valid trust was thereby created. The court said: 
“His [the testator’s] note, when made and delivered to the church, 
was property in the hands of the latter, and its return to him as 
trustee was a sufficient designation and setting apart of such 
sum as a trust fund to be accounted for as provided in the declara- 
tion of trust; as much so in fact for all the purposes of the law as 
if, instead of the making and transfer of the note, [the testator] 
had first paid and delivered the sum of $8,000 in actual money 
to the church which thereupon returned it to him in trust for the 
purposes named.” * But what was the trust res? If this were 
a trust, then any gratuitous promise to pay a sum of money might 
well be held to create a trust, and the requirement of consideration 
in the formation of a contract would become a mere matter of 
form. If the abolition of the requirement of consideration in the 
formation of contracts is desirable, it should be accomplished 
directly and openly and not by confusing contracts with trusts. 

In Legniti v. Mechanics & Metals National Bank* it appeared 
that the plaintiff, a private banker in New York, wishing to transfer 
funds by cable to a bank in Naples, gave a certified check to a 
firm of private bankers and brokers which carried on in New York 
an extensive foreign exchange business and which had money or 
credit with the Naples bank. The firm deposited the plaintiff’s 
check in its general account with the defendant bank, and failed 

2 173 N. W. (Iowa) 143 (1919). 

3 Ibid., 146. The court was probably right in holding the defendant liable, because 
it was possible to spell out consideration for the note, in which case the surrender 
of the note was a valid consideration for a promise to pay $8,000. There was a con- 


tract, but not.a trust. 
4 186 App. Div. 105, 173 N. Y. Supp. 814 (1919). | 
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the next day, without having cabled to the Naples bank. The 
court held that the firm received the check upon trust, and that 
the plaintiff could follow it into the account with the defendant 
bank. There is a strong dissenting opinion by Shearn, J., who 
contended that the transaction was a contract for the sale of 
credit, and that although the firm was liable for breach of contract, 
it was not trustee of the check or its proceeds. It would seem 
that the view of the dissenting justice is right; surely it was not 
intended that the firm should hold the check or its proceeds as a 
separate fund for the benefit of the plaintiff.5 


CONSIDERATION 


As a result of Lord Eldon’s decision in Ex parte Pye,® it is well 
settled that a gratuitous declaration of trust is valid. In a few 
early cases when an intended gift failed for lack of delivery of the 
subject matter of the gift or of a deed,’ the courts tortured the 
transaction into a declaration of trust. It is now held, however, 
that an imperfect gift cannot be upheld as a declaration of trust.® 
If the donor intends to give away property, he cannot be held 
to have retained it on trust. A somewhat similar question may 





5 See 33 Harv. L. REv. 279 (1919); 19 Cot. L. REv. 322 (1919). 

For another instance of the confusion between a debt and a trust, see Myers p. 
Washington Trust Co., 105 Atl. (R. I.) 565 (1919). In that case a savings bank trans- 
ferred all its assets to the defendant trust company, which assumed its liabilities and 
undertook to pay its depositors. The plaintiff had deposited a sum of money with the 
savings bank which by mistake had paid the amount of the deposit to one who was 
not authorized by the plaintiff to receive payment. The court held that the trust 
company was not liable, because the money deposited by the plaintiff had never 
come into its possession and that “the defendant cannot be held liable as the trustee 
of a fund which never came into its possession.” 

6 18 Ves. 140 (1811); Scott, CASES ON TRUSTS, 143. 

7 It was formerly held in England that an oral gratuitous transfer of a chose in 
action represented by a mercantile or common-law specialty was invalid, although 
the specialty or a deed of gift was delivered. Edwards v. Jones, 1 Myl. & C. 226 
(1836) (bond); Milroy v. Lord, 4 D., F. & J. 264 (1862) (stock certificate). But see 
Fortescue v. Barnett, 3 Myl. & K. 36 (1834) (insurance policy). The opposite view 
was taken in the United States. Cas. Trusts, 152-165. It is now held in England 
that in view of the provisions of the JuDICATURE Act (1873), 36 & 37 Vict. c. 66, sec. 
25, sub.-s. 6, a gratuitous oral transfer by delivery of a specialty chose in action is 
valid. Re Lee, [1918] 2 Ch. 320 (exchequer bond deposit book); Re Westerton [1919], 
a'Ch. 104 (deposit receipt). 
8 Morgan v. Malleson, L. R. 10 Eq. 475 (1870); Cas. Trusts, 147. 
® Richards v. Delbridge, L. R. 18 Eq. 11 (1874); Cas. Trusts, 148-151. 
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arise when an obligee of a chose in action wishes to extinguish it. 
A gratuitous parol forgiveness of a chose in action is not valid. 
In the absence of consideration, there must be either a release 
under seal, or, if the chose in action is represented by a specialty, 
a surrender or cancellation of the specialty. There seems to be 
no good reason, however, why an obligee cannot orally and gra- 
tuitously declare himself trustee of the chose in action for the 
obligor. And if the obligee is trustee for the obligor, the obligor 
has an equitable defense to the chose in action, based on the pre- 
vention of circuity of action. Under the doctrine of Ex parte Pye 
it would seem that the intention to create a trust is all that is 
necessary. In Cardoza v. Leveroni’ the holder of a note and 
mortgage orally and gratuitously forgave the mortgagor. The 
court held that the mortgagor was still liable. There was no 
intention to create a trust, and an invalid forgiveness of a debt 
cannot be twisted into.a valid declaration of trust. 

Can a hope of inheriting property or receiving property under a 
will be made the subject matter of a trust? A contract to convey 
or to become trustee of property which may in the future be 
inherited or received under a will, is binding if made for a consid- 
- eration or if under seal," and if not unfair, fraudulent, or against 
public policy.“ But such a mere expectancy or spes cannot be 
made the subject matter of a gift. Similarly, such an expectancy 
cannot be a trust res. It was so held in Re Lynde’s Estate." 


THE STATUTE OF FRAUDS 


By the seventh section of the English Statute of Frauds a writing 
is required if a trust of land is created; by the ninth section a 
writing is required if the interest of the cestui que trust is trans- 
ferred. There is no provision expressly making a writing necessary 
- for the extinguishment of a trust. May the cestui que trust give 





10 233 Mass. 310, 123 N. E. 672 (1919). 

1 Cf. Sloan v. Breeden, 233 Mass. 418, 124 N. E. 31 (1919) (contract by next of kin 
of insured to assign interest in life insurance policy payable to legal representatives of 
insured). 

2 Cas. TRUSTS, 179, note. 

% Re Ellenborough, [1903] 1 Ch. 697; Cas. Trusts, 175. 

4 175 N. Y. Supp. (Surr. Ct.) 289 (1919). See s.c., 105 Misc. 30, 172 N. Y. Supp- 
523 (1918). 
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a valid oral release to the trustee? In Hatcher v. Hatcher ™ the 
court held not. In substance the cestui que trust is transferring his 
beneficial interest, although the transfer takes the form of the 
extinguishment of his equitable interest. Moreover, since the 
eighth section of the Statute of Frauds provides that no writing is 
necessary in a case where a trust arises or is transferred or extin- 
guished by operation of law, it appears to have been intended to 
require a writing where a trust is extinguished by act of the parties.’® 
In Matthews v. Thompson it was held that where the cestui que 
trust in writing directed the trustee to convey to a third person, 
intending to allow the third person to take free of the trust, the 
trust was extinguished. This decision is perhaps distinguishable 
from Hatcher v. Hatcher on the ground that a transferee of trust 
property becomes constructive trustee only if he is colluding in 
or is unjustly enriched by a breach of trust, and that there was 
no breach of trust because the trustee conveyed with the assent 
of the cestui que trust. 

It is generally held that an oral trust of land is not void but 
merely unenforceable. If a memorandum is given subsequently 
to the creation of a trust, the trust becomes enforceable, at least 
as against the trustee. The courts have held that it becomes 
enforceable also against the general creditors of the trustee, against 
his judgment creditors, and even against his trustee in bank- 
ruptcy.’® It was so held in Moran v. Morgan,’ and in Wilmer v. 
Dunn.” In the former case Learned Hand, J., suggests a doubt 
as to the correctness of the doctrine; and it would seem that it 
opens the door to fraud, a door which it was the purpose of the 
statute to close. 



































STATUTES OF WILLS 


In New York, when money is deposited in a savings bank in the 
name of the testator “in trust for” another, the courts have held 


18 ro7 Atl. (Pa.) 660 (1919). 
16 But see contra, Gorrell v. Alspaugh, 120 N. C. 362, 27 S. E. 85 (1897); Warren 
v. Tynan, 54 N. J. Eq. 402, 34 Atl. 1065 (1896). These were both cases of an extin- 
guishment of a resulting trust. There is a dispute on the question whether a contract 
for the sale of land may be rescinded by parol. See cases cited, Cas. TRUSTS, 205. 
17 186 Mass. 14, 71 N. E. 93 (1904); Cas. Trusts, 202. 
18 Gardner v. Rowe, 2 Sim. & St. 346 (1825), 5 Russ. 258 (1828); Cas. TRUSTS, 199. 
9 252 Fed. (C. C. A. 2) 719 (1918). 
133 Md. 354, 105 Atl. 319 (1918). 
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that presumptively a “tentative trust” is created; that is to say, 
the depositor may withdraw the money at any time during his 
lifetime, but there is a valid trust as to any part of the deposit 
remaining at the time of his death.” This doctrine has recently 
been followed in Minnesota.” The doctrine seems to carry out 
the probable intention of the depositor; it also affords a simple 
method of disposing of his money on his death. But does it not 
violate the provisions of the statutes of wills? Is not the deposit 
in reality a testamentary disposition? It has been held in New 
Jersey that it is. Similarly the New Jersey courts have recently 
held invalid a deposit in the name of the depositor or his wife, it 
appearing that he intended to reserve power at any time until 
his death to revoke her authority to withdraw the deposit. 


CHARITABLE TRUSTS 


The House of Lords has recently handed down a decision of 
great importance to some two millions of people in England. 
The English courts have for centuries held bequests for masses 
illegal, as bequests for “superstitious uses.” In Bourne v. Keane,” 
however, the House of Lords has upheld bequests to a cathedral 
and to certain Jesuit fathers for masses. It is not clear from the 


opinions whether or not their lordships regarded the bequests as 
charitable. There was no discussion of the problem whether, 
if trusts for masses are not charitable, the absence of any one to 





1 Matter of Totten, 179 N. Y. 112, 71 N. E. 748 (1904); Cas. Trusts, 218. It 
may be shown, however, that the depositor did not intend to create a trust, or that 
he intended to revoke it. Walsh v. Emigrant, etc. Sank, 106 Misc. 628, 176 N. Y. 
Supp. 418 (1919). On the other hand, it may be showzthat he intended to make the 
trust irrevocable during his lifetime. See cases cited, Cas. TRUSTS, 224. 
| 2 Walso v. Latterner, 140 Minn. 455, 168 N. W. 353 (1918), S. Cc. 173 N. W. (Minn.) 
711 (1919). See 4 Minn. L. REV. 56 (1919). 

% Nicklas v. Parker, 71 N. J. Eq. 777, 61 Atl. 267 (1907). 

* Morristown Trust Co. v. Captstick, 106 Atl. (N. J. Eq.) 391 (1919); 4 Minn. 
L. Rev. 72 (1919). The depositor expressed his intention in the following words: 
“Dearie, I have opened a joint account in the Morristown Trust Company with you, 
and you may draw on it to the full amounts but, if you do, I will give you hell.” See 
Cas. Trusts, 216, note. 

% [ro19] A. C. 815. 

26 The Court of Appeals of New York has recently held, in accordance with the 
’ weight of authority in the United States, that a bequest for masses is charitable. 
Matter of Morris, 227 N. Y. 141, 124 N. E. 724 (1919) (holding that the amount to 
be expended need not be “reasonable”’). 
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enforce them is a fatal objection to their validity.” Tle decision, 
at any rate, when coupled with the decision in Bowman v. Secular 
Society® which upheld a bequest to a registered society organized 
for the promotion of atheism, shows that the law lords have at- 
tained a rather remarkable degree of liberality - opinion on 
religious questions. 

In a recent Irish case, Re Moore,” a testator wiituse £10,000 
to whoever might be Pope at his death ‘“‘to use and apply at his 
sole and absolute discretion in the carrying out of the sacred office.” 
The executor brought a summons to determine the validity of the 
bequest. It was held that the bequest was intended not to be 
absolute but upon trust, and that the trust was not valid because 
it was not a charitable trust and there was no ‘definite cestui que 
trust. If the trust was not charitable it would of course be invalid 
under the doctrine of Morice v. Bishop of Durham.*® But was it 
not a charitable trust? The court thought not, because the Pope 
might ‘“‘in the carrying out of the sacred office” apply the legacy 
for non-charitable or even illegal purposes. Probably the chief 
obstacles in the mind of the court were the Supreme Pontifi’s 
‘directorship of the three great monastic orders,*' and his claim to 
temporal power. The decision, it must be confessed, is rather 
startling.” 

A narrow view as to the scope of charitable trusts, but one 
which has considerable authority behind it, was also taken in 
Smith v. Pond,“ where a bequest was made to the trustees of a 
certain Methodist church “for support of the church or such 
benevolent purposes as the trustees of said church shall direct.” 
The court held that “benevolent” was broader than “charitable,” 
and that the bequest failed.* On the other hand, in Coffin v. 
Aitorney General,® a bequest to be devoted to “missions and like 
good objects” as the trustees should think best, was upheld; and in 





27 See Cas. TrusTS, 282-284. 
% [1917] A. C. 406. See 31 Harv. L. REv. 289. 

2% [1919] 1 I. R. 316. 

30 10 Ves. 521 (1805); Cas. TRusTs, 268. 

31 Bequests to these orders are illegal in Ireland. Ellard v. Phelan, [1914] 1 I. R. 76. 
% Compare the cases cited in Cas. TRUSTS, 275-277, 281. 

3% Cas. TRUSTS, 275-277. 

4 107 Atl. (N. J. Eq.) 800 (1919). 

%5 See 29 YALE L. J. 242 (1919). 

86 231 Mass. 575, 121 N. E. 397 (1919). 
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Miller v. Tatum,*" a bequest to a church “to aid the church in its 
local work” and a bequest “‘to foreign missions” and a bequest of 
money to.“‘be sent to the country and destitute places that the 
poor may have the gospel preached to them” were upheld.** The 
mere fact that the purpose of a charitable trust is left indefinite 
is not fatal according to the better view and the weight of author- 
ity, provided it is limited to charitable purposes. Thus a bequest 
“to charity $100, to be distributed by” a certain person, was 
upheld in Re Welch.*® If the trustee who was to make the dis- 
tribution should die, the trust will fail if, but only if, the testator 
contemplated a distribution by that particular person as an essen- 
tial part of his scheme.” 

In Robinson v. Crutcher," bequests “‘to the capital of” certain 
township, county, and state school funds were held to fail because 
no trustees were named, although the testator directed his executor 
to pay over the bequests ‘‘to the lawful custodians of the several 
public school funds mentioned.” The court was of the opinion 
that direct gifts to the funds were intended, which failed because 
a fund could not be a legatee, that there was no attempt to create 
a trust, and that the court therefore could not designate a trustee. 
On this reasoning a gift to the Harvard Endowment Fund instead 


of to the trustees of that fund would fail. The technicality of 
this decision can only be equalled by the decisions in New York 
that a direct gift to an unincorporated charitable association cannot 
be upheld as a charitable trust.” 





37 181 Ky. 490, 205 S. W. 557 (1918). 

88 See Cas. TRUSTS, 275-277, 339-341. 

There have been a number of recent cases of church schisms, with a resulting legal 
fight for church property. See Manning ».| Yeager, 79 So. (Ala.) 19 (1918), 82 So. 
435 (1919) (Baptist); Tucker v. Paulk, 148 Ga. 228, 96 S. E. 339 (1918) (Baptist); 
Illinois Classis ». Holben, 286 Ill.’ 473, 122 N. E. 46 (1919) (Reformed Church); Stal- 
lings v. Finney, 287 Ill. 145, 122 N. E. 369 (1919) (Apostolic Faith); Bendewald ». 
Ley, 168 N. W. (N. D.) 693:(1918), 32 Harv. L. Rev. 180 (1918) (Lutheran); Attorney 
General v. Armstrong, 231 Mass. 196, 120 N. E. 678 (1918) (Methodist). 

39 r05 Misc. 27, 172 N. Y. Supp. 349 (1918). 

40 In Rogers v. Rea, 98 Ohio St. 315, 120 N. E. 828 (1918), the trust failed. On the 
other hand, it did not fail in Minot v. Baker, 147 Mass. 348, 17 N. E. 839 (1888); 
Cas. TRUSTS, 334. 

41 209 S. W. (Mo.) 104 (1919). 

# Ely v. Megie, 219 N. Y. 112, 143, 113 N. E. 800 (ror6). See Cas. Trusts, 341. 

For recent contributions to the law of charitable trusts, see NoBLE, CHartty Trusts 
UNDER MASSACHUSETTS DEctsIONs, 2 ed. (1918); Bennett, “Free Churches and the 
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RESULTING AND CONSTRUCTIVE TRUSTS 






I. During the past year there have been many cases showing 
how frequently men, and women too, to whom property has been 
given upon an oral agreement to hold the property for the trans- 
feror or for a third person, are willing to violate their promises, 
relying upon the Statute of Frauds or statutes of wills. Professor 
Ames has shown “ that the proper remedy in such cases is to put 
the parties im statu quo. The statute forbids going forward; it 
does not forbid going back. In order to prevent unjust enrich- 
ment a constructive trust should be imposed in favor of the trans- 
feror. The courts, however, are slow to adopt this view. In 
most cases they either allow the transferee to keep the property 
in spite of his promise, or they give it to the intended beneficiary 
in spite of the Statute of Frauds or statutes of wills. When the 
conveyance is inter vivos, they have usually done the former; “ 
when it is by will, the latter.” In two recent decisions, however, 
where a transfer inter vivos was made on an oral trust for the 
transferor, it was held that the transferor might recover the prop- 
erty.“ But the opposite result was reached in another case.‘” In 
Reynolds v. Reynolds,“* where a testator made a bequest to his 
executor “‘in trust, however, and for the purposes of paying out and 
disposing of same as I have advised and directed him to do,” 
the court held that there was a constructive trust for the testator’s 
next of kin, although prior to the execution of the will the testator 
had informed the legatee of the nature of the intended trust and 































State,” 34 L. Quart. REv. 35, 174 (1918); Zollmann, “The Development of the Law 
of Charities in the United States,” 19 Cox. L. REv. 91, 286 (1919); Sanger, “‘Remote- 
ness and Charitable Gifts,” 29 YALE L. J. 46 (1919). 
# 20 Harv. L. Rev. 549; Lect. Lec. Hist. 425. As to the remedial nature of con- 
structive trusts, see Professor Pound’s remarks in 33 Harv. L. REv. 420. 
“ Cas. TRUSTS, 397 ef seq. 
45 Barron v. Stuart, 207 S. W. (Ark.) 22 (1918). So i where by his promise to 
hold for another an heir induces his ancestor to refrain from making a will. Barrett 
v. Thielen, 167 N. W. (Minn.) 1030 (1918); 28 YALE L. J. 201 (1918). See Cas. 
TRUSTS, 424, note. 
4° Simpson Grocery Co. v. Knight, 96 S. E. (Ga.) 872 (1918) (transfer by son to 
father); Hatcher v. Hatcher, 107 Atl. (Pa.) 660 (1919) (transfer by mother to son). 
*? McIntyre v. McIntyre, 171 N. W. (Mich.) 393 (1919) (transfer by brother to 
sister). 
® 224 N. Y. 420, 121 N. E. 61 (1918); 28 YALE L. J. 411 (1919). 
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the legatee had agreed to carry out the trust. And yet if neither 
the existence nor the nature of the trust had appeared upon the 
will, the court would have given effect to the testator’s intention.” 

II. When property is conveyed to one person for a consideration 
paid by another, a resulting trust may be imposed on the former 
for the benefit of the latter. If the latter has paid only part of the 
purchase-price, a resulting trust pro tanto presumptively arises.*® 
It is sometimes said that no trust will arise unless the part con- 
tributed forms an “aliquot part” of the total purchase-price, 
or unless it appears that the money was paid with the intention of 
obtaining the beneficial interest in an “aliquot part” of the prop- 
erty.’ Strictly, of course, an aliquot part is one which is exactly 
contained in the whole without a remainder, that is, a part which 
can be expressed by a fraction which when reduced to its lowest 
terms has unity for its numerator. It has been explained by the 
courts, however, that the word “‘aliquot” is used “to mean ‘a 
particular fraction of the whole’ as distinguished from a ‘general 
contribution to the purchase-money.’” * In several recent deci- 
sions it is made clear that what is really meant is this: that where 
one person has paid a part of the purchase-price, and his contribu- 
tion to the whole price can be expressed in terms of a comparatively 
simple fraction (é.¢., one whose numerator and denominator, 
when the fraction is reduced to its lowest terms, are small), the 
presumption is that the parties intended that he should have a 
fractional interest in the property; but if the contribution cannot 





49 See Edson v. Bartow, 154 N. Y. 199, 48 N. E. 541 (1897). Cf. Seaverv. Ransom, 
224 N. Y. 233, 120 N. E. 639 (1918); 32 Harv. L. Rev. 82 (1918); 17 Micu. L. Rev. 
342 (1919); 28 YALE L. J.95 (1918) (third-party contract). The courts in a few other 
states have reached the same illogical result. Blunt »v. Taylor, 230 Mass. 303, 119 
N. E. 954 (1918); 32 Harv. L. REv. 89 (1918); Olliffe ». Wells, 130 Mass. 221 (1881); 
Cas. TrusTS, 446-451. See note 44, supra. 

50 Davis v. Dickerson, 207 S. W. (Ark.) 436 (1918). ‘The consideration may be 
something other than money. Magee v. Magee, 233 Mass. 341, 123 N. E. 673 (191d). 
In that case the plaintiff was not precluded from recovering by the fact that his name 
was omitted as grantee because he was attempting to obtain a commission from the 
grantor, from whom he wished to conceal the fact that he was one of the purchasers. 

51 McGowan ». McGowan, 14 Gray (Mass.), 119 (1859); Cas. Trusts, 486. See 
also Briscoe v. Price, 275 Ill. 63, 43 N. E. 881 (1916); Watts Bros. v. Frith; 79 W. Va. 
89, 91 S. E. 402 (1916). 

82 Skehill ». Abbott, 184 Mass. 145, 68 N. E. 37 (1903); Cas. Trusts, 489. In that 
case it was held that a contribution of two-fifths of the purchase price was sufficient 
to give the contributor a two-fifths interest in the property. 
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be expressed by such a simple fraction, the presumption is that 
the parties did not intend that the contributor should have a 
beneficial interest in the property, but that a loan or gift of the 
money contributed was intended; but in either event the pre- 
sumption may be overcome by evidence of a contrary intent.® 

III. Where a person in a fiduciary position acquires property 
or an interest in property, in regard to which by reason of his 
fiduciary position he owes a duty to another, he may be held as 
constructive trustee of the property or interest so acquired.™ 
If, therefore, the president of a bank takes for himself the renewal 
of a lease of the premises on which the bank conducts its business, 
he may be held as constructive trustee of the interest so acquired. 
It was so held in Paw Paw Savings Bank v. Free.® In Beatty v. 
Guggenheim Exploration Company® an agent of an exploration 
company was sent to investigate mining claims on which the com- 
pany had an option. He found and bought for himself certain 
other claims not included in the option, but which were necessary 
‘to the successful operation of those which were included. He was 
held as constructive trustee for the company.>” 

IV. The courts have had considerable difficulty with cases in 
which A wishes to buy land and B orally agrees to advance the 
money and buy the land for A and to convey it to A when reim- 
bursed by him. B’s promise as such is unenforceable because of 
the Statute of Frauds.°* But if a loan of the money by B to A 
can be spelled out, a resulting trust can be raised, for the purchase- 
price is then in substance paid by A.*® And when B’s agreement 





8 For recent cases in which the court held that there was a resulting trust pro 
tanto, see Lowell v. Lowell, 170 N. W. (Iowa) 81: (1919) (contribution of 18/29); 
Hinshaw v. Russell, 280 Ill. 235, 117 N. E. 406 (1917) (contribution of 29/124); 
Jones v. Jones, 281 Ill. 595, 117 N. E. 1013 (1917) (contribution of 2/7, but by agree- 
ment contributor received only 14); Koehler v. Koehler, 121 N. E. (Ind. App.) 450 
(1919) (contributions of various amounts at various times, but by agreement all took 
equal shares). 

54 See Keech v. Sandford, Sel. Cas. Ch. 61 (1726); Cas. Trusts, 503. 

55 371 N. W. (Mich.) 464 (1919). 56 224 N. Y. 595, 122 N. E. 378 (1910). 

57 See Miller v. Walser, 181 Pac. (Nev.) 437 (1919). See also Healy v. Gray, 168 
N. W. (Iowa) 222 (1918) (attorney); Johnston v. Loose, 201 Mich. 259, 167 N. W. 
ro2r (1918); 28 YALE L. J. 192 (1918) (purchase by guardian of dower interest in 
wards’ property). 

88 See Fields v. Hoskins, 182 Ky. 446, 206 S. W. 763 (1918); Austin ‘v. Young, 
106 Atl. (N. J. Eq.) 395 (1919). 

8° McDonough »v. O’Niel, 113 Mass. 92 (1873); Cas. Trusts, 484. 
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is to take title in the name of A, it is possible to say that B is agent 
of A, and if in violation of his duty as agent he takes title in his 
own name, he can be held as a constructive trustee. If there was 
a preéxisting fiduciary relationship between A and B, the courts 
have had no difficulty in holding B.® It would appear, however, 
unnecessary ‘to show a preéxisting fiduciary relationship; the re- 
lationship of principal and agent for the particular transaction 
should be sufficient, and the Statute of Frauds does not require 
a writing for the creation of an agency.™ 

If A has an interest in property which is about to be cut off by 
sale on foreclosure, or tax sale or some similar proceeding, and B 
orally agrees to buy in the property and hold it for A, it is held 
that B becomes constructive trustee for A.” Although the promise 
may be unenforceable under the Statute of Frauds, and although 
it may be impossible to spell out a loan by B to A, or a fiduciary 
relationship between B and A, yet B is unjustly enriched at the 
expense of A, who, in reliance on B’s promise, has allowed his 
interest in the property to be destroyed. The court should there- 
fore put the parties as nearly as possible im statu quo by holding 
B constructive trustee of the property for A and compelling B to 
transfer it to A, when reimbursed by A. 

V. In Re A. Bolognesi & Co.® it appeared that a number of 
persons sent funds for investment to one who, instead of making 
the investments, deposited the funds in his own account in a bank, 
and thereafter withdrew a part of his account, and subsequently 
made deposits of his own funds in the same account, and later 
became bankrupt. It was held that the claimants were entitled 
to a preference over general creditors to the extent of the lowest 
intermediate balance. There would seem to be no doubt as to this 
on principle or on the authorities.“ But the court further held 
that this lowest intermediate balance should be shared by the 





© Wakeman v. Dodd, 27 N. J. Eq. 564 (1876); Cas. Trusts, 511. 

6 Havner Land Co. v. MacGregor, 169 Iowa, 5, 149 N. W. 617 (1915); Harrop ». 
Cole, 85 N. J. Eq. 32, 95 Atl. 378 (1914). 

® Thomas v. Goodbread, 82 So. (Fla.) 835 (1919); Johnson v. Jameson, 209 S. W. 
(Mo.) 919 (1919); Rush v. McPherson, 97 S. E. (N. C.) 613 (1918). See also Judd ». 
Mosely, 30 Iowa, 423 (1871); Cas. Trusts, 514. 

® 254 Fed. 770 (C. C. A. 2) (1918). 

* See Scott, “The Right to Follow Money Wrongfully Mingled with Other Money,” 
27 Harv. L. REv. 125, 133 (1913); Cas. Trusts, 542-548. 
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various claimants in inverse order of deposit. The court applied 
the rule in Clayton’s Case,® to the effect that withdrawals from a 
bank are to be considered to have been made in the order in which 
the deposits were made. The courts have long ceased to apply 
this rule when the question arises between the wrongdoer and the 
claimant, and so refused in the principal case. But when the 
question has arisen between several claimants, it is applied, as in 
the principal case, according to the weight of authority. The 
rule is based upon a presumption as to the intention of the deposi- 
tor. It would seem on principle that there should be no reason to 
make such a presumption of intention in the case of a wrongdoer, 
and that his intention should be immaterial anyway. A far more 
just rule would be to divide the lowest intermediate balance among 
the various claimants in proportion to the amount of their claims.® 


ASSIGNMENT BY Cestui que Trust 


In the case of Hill v. Peters ® a cestui que trust declared himself 
trustee of his equitable interest for the defendant and subse- 
quently assigned his equitable interest to the plaintiff, a bona fide 
purchaser. The plaintiff gave to the trustee notice of the assign- 
ment before the defendant gave notice of the declaration of trust. 
It was held that the defendant should prevail. To reach this result 
it was necessary to hold, first, that the assignment of an equitable 
interest does not cut off equities; and, second, that the doctrine 
of Dearle v. Haill,®* which makes priority as between successive 
assignees of equitable interests in personalty dependent upon 
priority of notice to the trustee, is not applicable to the case of a 
declaration of trust followed by an assignment.” 


SPENDTHRIFT TRUSTS 


Under the fostering care of the courts in an increasing number 
of states, spendthrift trusts continue to grow in popularity, although 


6 y Meri. 572 (1816). 

6 See 27 Harv. L. REv. 130; Cas. Trusts, 548. A pro rata division was made in 
Re British Red Cross Balkan Fund, [1914] 2 Ch. 419; Cas. Trusts, 378 (resulting 
trust of surplus after fulfillment of express trust). Cf. Sinclair v. Brougham, [1914] 
A. C. 308. 

87 [1918] 2 Ch. 273; Cas. TRUSTS, 720. 

6 3 Russ. 1, 48 (1828); Cas. Trusts, 619. 

69 See 32 Harv. L. REv. 431 (1919). 
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they were vigorously assailed by Professor Gray and have recently 
been attacked by Judge Robert Grant in an interesting little book 
on “Law and the Family,” ” and by Professor Horack.” In 
Hopkinson v. Swaim,” it was held that a restraint upon the aliena- 
tion of an equitable interest in fee simple is valid.* The courts 
still hold, however, that alienation of a legal estate even for life 
cannot be restrained,“ and that one cannot create a spendthrift 
trust for his own benefit.” 


COLLUSION IN A BREACH OF TRUST 


There have been several recent cases dealing with the problem 
of the liability of a bank which receives deposits from one whom 
it knows to be a trustee and who is committing a breach of trust 
in making the deposit or who is contemplating a breach of trust in 
withdrawing the deposit. The bank is liable if, and only if, it 
knows or ought to know of the breach of trust. Under what cir- 
cumstances is the bank charged with notice? According to the 
decisions the bank is not in general under a duty to make inquiry; 
the business of banking would be too dangerous if it were. But 
it cannot by deliberately shutting its eyes escape liability. Ac- 
cordingly the bank was held liable in British America Elevator 





70 “The caution which prompts a parent or other testator to hedge the next gen- 
eration’s lives about with barbed-wire fences seems to overlook that life is a great 
adventure, the chief zest of which is liberty to learn by personal experience” (p. 58). 
“Tf the toll of those spoiled for world service by being left a competency in trust were 
set off against those who came into their own only to squander it, over which should 
we be disposed to shed the most tears?” (p. 62.) 

7 “Spendthrift Trusts in Iowa,” 4 Iowa L. BuLL. 139 (1918). 

% 284 Ill. 11, 119 N. E. 985 (1918); 3 Minn. L. REv. 67 (1918). 

% See also Wallace v. Foxwell, 250 Ill. 616, 95 N. E. 985 (1911); Boston Safe D. 
& T. Co. v. Collier, 222 Mass. 390, 111 N. E. 163 (1916), accord. See Cas. Trusts, 609. 

% Bruceton Bank v. Alexander, 98 S. E. (W. Va.) 804 (1919). 

75 Benedict v. Benedict, 261 Pa. 117, 104 Atl. 581 (1918); 32 Harv. L. REv. 441 
(1919). See Jamison ». Mississippi Valley T. Co., 207 S. W. (Mo.) 788 (1918). 

In Kiffner v. Kiffner, 171 N. W. (Iowa) 590 (1919), it was held that where property 
was given to a trustee who was authorized to pay to the cestui que trust such sums as 
he might deem wise for the welfare-of the beneficiary, the cestui que trust had no interest 
which could be reached by his judgment creditor. Salinger, J., dissented on the 
ground that although the cestui que trust could not insist that anything be paid to him, 
the creditor was entitled to a decree whereby he should be entitled to receive whatever 
the trustee should decide to pay under the terms of the trust. See in accord with the 
dissenting opinion: Re Coleman, 39 Ch. D. 443 (1888); Re Bullock, 60 L. J. Ch. 341 
(1891); Cas. TRrusTS, 613-619; GRAY, RESTRAINTS ON ALIENATION, 2 ed., § 1677. 
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Co. v. Bank of British North America,” Tesene v. Iowa State Bank,” 
and Blanton v. First National Bank;"* but escaped in Taylor v. 
Astor National Bank” and Corn Exchange Bank v. Manhattan 
Savings Institution.° Of course a bank which has notice of the 
trust character of a deposit has no lien or right of set-off for a 
personal indebtedness of the trustee.*! 











LIABILITY OF Trust ESTATE 





In Jessup v. Smith ® some of the beneficiaries of a trust began 
a proceeding to remove a trustee, who retained the plaintiff as 
his counsel, telling him that he, the trustee, was poor and unable 
to pay counsel fees and that the plaintiff would have to look to 
the estate for payment. The application to remove the trustee 
was denied. The plaintiff then brought an action, joining as 
defendants all persons interested in the estate and praying that 
the value of his services be declared a charge upon the trust estate. 
The lower court dismissed the complaint on the ground that the 
services were not beneficial to the estate. The Court of Appeals 
reversed the judgment, holding that since by the contract the 
plaintiff was to look to the estate he was entitled to payment out 
of the estate. The decision seems sound.® 

In Strong v. Dutcher * one of the cestuis que trust retained the 
plaintiff, an attorney, to prevent the trustee from wasting the 
estate. The plaintiff agreed to look to the trust fund for compen- 
sation. It was held that the estate was liable, on the ground 
that the cestui que trust would have had a lien on the estate for 
expenses incurred in its preservation and that she could transfer the 
lien to the plaintiff.. The decision seems sound.® 























76 [1919] A. C. 658. 7 173 N. W. (Iowa) 918 (1919). 

78 136 Ark. 441, 206 S. W. 745 (1918). 

7 105 Misc. 386, 174 N. Y. Supp. 279 (1918). 

8 ro5 Misc. 615, 173 N. Y. Supp. 799 (1919). This case seems to go too far. See 
19 Cot. L. REv. 72. See cases cited Cas. Trusts, 739. 

81 Pratt v. Commercial Trust Co., 105 Misc. 324, 174 N. Y. Supp. 88 (1918). 

& 223 N. Y. 203, 119 N. E. 403 (1918); Cas. Trusts, 766. 

8% See Cas. TRUSTS, 769, note. 

% 186 App. Div. 307, 174 N. Y. Supp. 352 (1919); 19 Cot. L. REv. 159 (1910). 

85 There have been several recent cases dealing with the question of taxes payable 
in respect of trust estates, which have been discussed by Professor Beale in the pages 
of this Review. 32 Harv. L. REv. 619-623; 33 ibid. 7,8. See also Williams ». Singer, 
[r919] 2 K. B. 108. And see Cas. Trusts, 743-748. By CaL. Laws, 19109, c. 237, 
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INVESTMENTS 


In determining what investments should be made, the trustee 
should in general be governed by express directions in the trust 
instrument. In extraordinary cases, however, when unforeseen 
emergencies have arisen making it impossible or clearly unwise 
to follow those directions, a departure from them may be justified. 
In Matier of London ® a will directed trustees to invest in railroad 
bonds. It was held that they were justified in investing in United 
States bonds of the first Liberty Loan issue. It may well be ques- 
tioned whether the emergency was such as to justify the departure 
from the terms of the will. Certainly the trustees ran a great risk 
in not first obtaining the permission of the court to make the 
unauthorized investment. 

Even where the trust instrument provides that the trustee shall 
not be limited by the “rules governing investments by executors 
or trustees,” and that ‘‘in the matter of investment his discretion 
shall be absolute and uncontrolled,” it is nevertheless a breach of 
trust for the trustee to lend to himself. It was so held in Carrier v. 
Carrier ®" 

CAPITAL AND INCOME 


In dealing with the rights of life tenants and remaindermen to 
extraordinary dividends, it appears that the tendency of the courts 
is more and more toward the acceptance of the Pennsylvania rule 
of apportionment, rather than the Massachusetts rule which holds 
all cash dividends income and all stock dividends capital. In 
Rhode Island Hospital Trust Company v. Peckham, the Supreme 
Court of Rhode Island held that extraordinary cash dividends 
declared out of assets earned before the creation of the trust are 
to be treated as capital. In Re Duffll’s Estate ** it was held by the 
Supreme Court of California that stock dividends declared out of 





it is provided that the trustee of stock shall not be liable for assessments if the stock 
is registered in his name as trustee or if the corporation has notice of the trust and of 
the identity of the cestuis que trust, but that the cestuis que trust shall be liable in such 
case. Cf. Lewis v. Switz, 74 Fed. (C. C. Neb.) 381 (1896); Cas. Trusts, 741. 

8 104 Misc. 372, 171 N. Y. Supp. 981 (1918); 32 Harv. L, Rev. 181 (1918); Cas. 
TRUSTS, 791. 

87 226 N. Y. 114, 712, 123 N. E. 135 (1919). 

8 107 Atl. (R. I.) 209 (1919); 68 U. or Pa. L. REv. 85 (1910). 

8 183 Pac. (Cal.) 337 (1919). 
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income earned during the life of the trust are to be treated as 
income. On the other hand, the Supreme Judicial Court of Maine 
in Harris v. Moses,® and the Supreme Court of Appeals of West 
Virginia in Security Trust Co. v. Rammelsburg™ (two judges 
dissenting), following the Massachusetts rule, have held that 
stock dividends are capital although declared out of income earned 
during the life of a trust. In Massachusetts an extraordinary cash 
dividend was held to be income, although stockholders were given 
the right to apply it in subscribing for new stock at less than its 
market value, and although the trustees did so apply it.” In the 
case just referred to, it was also held that a dividend payable in 
stock of a subsidiary company is to be treated as income, although 
in jurisdictions following the Pennsylvania rule such dividends 
are apportioned like all other dividends.” 


BusInEss TRUSTS 


The Massachusetts device of creating a trust for the carrying 
on of a business is rapidly growing in popularity. Express pro- 
visions for the creation of business trusts were adopted in Okla- 
homa by a recent statute™ allowing such trusts to be created by a 


recorded instrument, limiting the life of the trust to twenty-one 
years or the lives of the beneficiaries, and providing that the trust 
estate shall be liable to third persons for acts of the trustees when 
acting as such, but that no personal liability shall attach to the 





% 104 Atl. (Me.) 703 (1918). % 97 S. E. (W. Va.) 122 (1918). 

% Smith v. Cotting, 231 Mass. 42, 120 N. E. 177 (1918). The “rights” were held 
to be capital. For other recent decisions as to stock subscription “rights,” see Baker 
v. Thompson, 181 App. Div. 469, 168 N. Y. Supp. 871, affirmed 224 N. Y. 592, 120 
N. E. 858 (1918) (capital); Re Thompson’s Estate, 262 Pa. 278, 105 Atl. 273 (1918) 
(apportionable). See 18 Cox. L. REv. 496 (1918). 

% Krug v. Mercantile Tr. & Deposit Co., 104 Atl. (Md.) 414 (1918); U.S. Trust 
Co. v. Heye, 224 N. Y. 242, 120 N. E. 645 (1918); Matter of Megrue, 224 N. Y. 284, 
120 N. E. 651 (1918). 

For recent decisions allowing apportionment of dividends on liquidation, see Re 
McKeown’s Est., 263 Pa. 78, 106 Atl. 189 (1919); R. I. Hosp. T. Co. ». Bradley, 
103 Atl. (R. I.) 486 (1918). 

For recent decisions as to what is income under the federal Income Tax Acts, see 
Towne v. Eisner, 245 U. S. 418 (1918) (stock dividends not taxable under act of 1913); 
Lynch v. Hornby, 247 U. S. 339 (1918) (cash dividends out of earnings accruing prior to 
1913 held taxable); Peabody v. Eisner, 247 U. S. 347 (1918) (distribution of shares of 
subsidiary companies held taxable). 

% Oxia, Laws, 1919, c. 16. 
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trustees or the beneficiaries for such acts. In Crocker v. Malley® 
it was held that such a trust is not taxable as an association under 
the federal Income Tax Act of 1913. In Sleeper v. Park ® it was 
held that the trustees were all liable as partners for the negligence 
of one of the trustees which resulted in an injury to the plaintiff, a 
third party. If the direction and control of the details of the 
business are retained by the beneficiaries, then they also may be 
held ieee liable as partners.*” 


TERMINATION OF TRUSTS 


The doctrine of Claflin v. Claflin® has been accepted in Con- 
necticut by the Supreme Court of Errors in the recent case of De 
Ladson v. Crawford.*® In that case a testator left property to a 
trustee with a direction to pay the income to his niece for ten years 
and at the end of that period to pay her the principal. No one 
except the niece was given any beneficial interest in the property. 
The court held that the provision for postponement of enjoyment 
was valid, and that the niece could not insist on a termination of 
the trust before the expiration of the ten-year period.® The 
court was not impressed by the English decisions to the opposite 
effect. nor by Professor Gray’s arguments.’ In a dictum the court 
expressed the view that the provision for postponement would be 
valid against an assignee of the beneficiary as well as against the 
beneficiary herself. This is probably right, for otherwise the 
restraint would be a mere form.’ 

Austin W. Scoit. 

Harvarp Law ScHOOL. 

% 249 U. S. 223 (1919); 33 Harv. L. Rev. 118 (1919); 28 YALE L. J. 690 (1919). 

% 232 Mass. 292, 122 N. E. 315 (1919). 

% Horgan v. Morgan, 233 Mass. 381, 124 N. E. 32 (1919). See Cas. Trusts, 774, note. 

In Cunningham ». Bright, 228 Mass. 385, 117 N. E. go9 (1917), 29 YALE L. J. 
97 (1919), it was said that when the trustee of a business trust acquires the whole 
beneficial interest, the trust ends by merger. 

In Kimball v. Whitney, 233 Mass. 321, 123 N. E. 665 (1919), it was held that it 
‘was not necessarily improper in Massachusetts for a trustee to invest in preferred 
shares of a business trust, although the trust in question amounted to a partnership. 


% 149 Mass. 19, 20 N. E. 454 (1889); Cas. Trusts, 828. 

® 106 Atl. (Conn.) 326 (1919). 

100 In Odom v. Morgan, 177 N. C. 367, 99 S. E. 195 (1919), an attempt to postpone 
enjoyment of the corpus for ten years was unsuccessful because the testator devised 
the legal estate to the beneficiary. See 33 Harv. L. REV. 324. 

401 GRAY, RULE AGAINST PERPETUITIES, 3 ed., § 120. 

3@ Gray, RESTRAINTS ON ALIENATION, 2 ed., § 124, note. 
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Marine Risk AND WAR Risk. — The exigencies of submarine war- ‘ 
fare have made it difficult, in many cases, to decide whether the loss of 
a vessel should be borne by the marine or by the war insurer. War 
risks are themselves but a subdivision of the more general class of 
marine risks,! but it early became customary for the marine under- 
writer specifically to except from his policy any liability for war losses, 
by a warranty — “warranted free of capture and seizure and all con- 
sequences of hostilities and warlike operations’ — generally known 
as the f. c. s. clause? The next step was for the shipowner to insure 





1 The earliest English policies of marine insurance enumerate many perils of war 
among those the insurers undertake to bear. Magens gives a policy dated in London 
in 1744: “Touching the Adventures and Perils which we the Assurers are contented 
to bear, and take upon us in this Voyage, they are, of the Seas, Men of War, Fire, 
Enemies, Pirates, Rovers, Thieves, Jettizons, Letters of Mart and Countermart, 
Surprizals, Takings at Sea, Arrests, Restraints and Detainments of all Kings, Princes 
and People of what Nation, Condition or Quality soever, Barretry of the Master 
and Mariners and of all other Perils, Losses or Misfortunes that have come or shall 
come to the Hurt, Detriment or Damage of the said ship . . .” 1 MAGENS on IN- 
SURANCE (London, 1755), 552. This form of policy has remained the standard to the 
present day. See 1 ARNOULD, MARINE INSURANCE, 9 ed., § 10. The British Marine 
Insurance Act, 1906 (6 Epw. VII, c. 41), specifically includes war perils in the defi- 
nition of maritime perils. ‘Maritime perils’ means,the perils consequent on, or . 
incidental to, the navigation of the sea, that is to say perils of the seas, fire, war 
perils . . .” 6 Epw. VII, c. 41, § 3 (2) (c). A policy against the “risks contained in 
all regular policies of insurance” covers loss by capture. Levy v. Merrill, 4 Me. 
180 (1826). A general policy without warranty covers war risks. Barnewall v. Church, 
1 Caines (N. Y.), 217 (1803); Hodgson v. Marine Ins. Co., 5 Cranch (U. S.) 100 (1809). 

2 See 2 ARNOULD, Marine INns., g ed., § 903. 
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himself by a separate policy against these losses. This being the case, 
in an action on either a war policy or a marine policy the problem is 
to discover whether the loss, being a marine loss, is not also a “conse- 
quence of hostilities.” If it is, it is excluded from the marine policy 
and falls within the war policy.’ 

The fact that war risks form an excepted subdivision in the category 
of marine risks has the further effect, once the shipowner has shown a 
prima facie marine loss, of putting the burden of proof on the marine 
insurer to show that the loss was caused by an excepted peril.‘ For 
example, when a ship puts to sea and is never heard from again, the 
loss is prima facie ascribable to a marine peril, and if the marine insurer 
would escape liability on the ground that the loss was caused by war, 
the onus of proving it is on him.’ On the other hand, in an action against 
the underwriter of war risks, the owner must show that his loss was 
proximately caused by the peril insured against.® 

The problem may arise where a vessel is successively the victim of an 
enemy attack and of the fury of the seas, and the result is total de- 
struction. If it is shown that the hostile act so weakened the vessel 
that she was unable to withstand the subsequent storm, or if in any 
other way it can be proved that the hostile act proximately caused the 
loss, the war risk insurer alone is liable.’ But the problem presents a 





§ But in an action for salvage, if the claim is for saving the vessel from both a 
war risk and a non-war marine risk, the claim may be apportioned. Pyman Steamship 
Co. v. Lord Commissioners of the Admiralty, [1919] 1 K. B. 49. 

4 Green v. Brown, 2 Strange, 1199 (1744); Munro Brice & Co. ». War Risks Asso- 
ciation, [1918] 2 K.'B. 78. The rule is the same in the case of other excepted liabilities. 
Ajum Goolam Hossen v. Union Marine Ins. Co., [1901] A. C. 362. 

5 The amount of evidence necessary to prove that the loss was caused by a war 
risk may not be great in time of war. A bottle containing a paper with the message, 
“Oriole torpedoed, sinking,” washed ashore two months after the Oriole left London 
for Havre, in conjunction with the known operation of submarines in the Channel, 
was sufficient evidence to prove that the Oriole’s loss was due to war. General Steam 
Navigation Co. v. Commercial Union Assurance Co., 31 T. L. R. 630 (1915). The 
length of the voyage, absence of any storm, seaworthiness of the ship, and the com- 
petency of the master, are evidence to determine whether the loss was from a war or 
sea peril. Macbeth v. The King, 115 L. T. 221 (1916); Euterpe Steamship Co. 2. 
North of England Protective and Indemnity Association, 33 T. L. R. 540 (1917); 
British & Burmese Steam Navig. Co. v. Liverpool & London War Risk Ins. Co., 34 
T. L. R. 140 (1917); Compania Maritima v. Wishart, 34 T. L. R. 251 (1918). 

6 An underwriter is not liable for a loss not proximately caused by a peril insured 
against. De Vaux »v. Salvador, 4 A. & E. 420 (1836); Pink v. Fleming, 25 Q. B. D. 396 
(1890); Bird v. St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, 120 N. E. 86 (1918). 
See 2 ARNOULD, Marine INns., 9 ed., § 783. The rules as to proximate causation 
apply equally in determining whether a loss falls within an excepted peril. Ionides 
v. Universal Marine Ins. Co., 14 C. B. (N. Ss.) 259 (1863); William France, Fenwick 
& Co. v. North of England Protecting & Indemnity Association, [1917] 2 K. B. 522. 
But if the policy excepts liability for “direct or indirect” results of war the maxim 
proxima causa does not apply. Letts v. Excess Ins. Co., 32 T. L. R. 361 (1916). 

7 Leyland Shipping Co. ». Norwich Union Fire Ins. Society, [1918] A. 3503 
Lobitos Oil Fields v. Admiralty Commissioners, 34 T. L. R. 466 (1918). A pr 
question is raised where a vessel is captured by the enemy and subsequently de- 
stroyed by fire or storm. Dole v. New England Mutual Ins. Co., 2 Cliff. 394, Fed. Cas. 
No. 3,966 (1864); Andersen v. Marten, [1908] A. C. 334. Cf. Roura and Fourgas ». 
Townend, [1919] 1 K. B. 189. Where the vessel was first stranded and then captured 
the following cases held the capture the proximate cause of the loss. Green v. Elmslie, 
1 Peake N. P. 278 (1792); Livie v. Janson, 12 East, 648 (1810); Ionides v. Universal 
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much more difficult aspect when there are not two separate attacking 
forces but a single cause of the catastrophe and it is necessary to decide 
whether or not that is a risk of war. Such is the case where a vessel in 
convoy, sailing a zigzag course ordered by a naval officer, runs upon a 
reef, or where ships collide while navigating the war zone without lights. 
Stranding and collision are but the commonest of the perils of the sea; 
yet in these cases the accident would not have happened but for the 
extra-hazardous methods of navigation necessitated by the war. In 
British Steam Navigation Co. v. Green * the Court of Appeal held that 
stranding under the circumstances above mentioned was not a con- 
sequence of hostilities or warlike operations. On the collision question 
the British courts have decided that where one of the colliding ships is 
a war vessel on active duty the collision is a consequence of a warlike 
operation.? But in Britain Steamship Co. v. The King, although it 
was admitted that the proximate cause of the loss was the absence of 
lights on the vessels, it was held that the loss was not a consequence 
of hostilities or warlike operations. Bailhache, J., in the Divisional 
Court said," “In my judgment the Admiralty regulations that ves- 
sels should navigate at night without lights greatly increased the 
risk of collision but left it a marine risk.” If the Admiralty can 
thus increase the marine risk for the purpose of decreasing the war 
risk, it would seem that the whole question of proximate causation is 
beside the point and that the war insurer indemnified against captures, 
torpedoings, and collisions with warships and the marine insurer against 
stranding and foundering and ordinary collisions regardless of whether 
or not they were proximately caused by the war." But that this is not 
the view really taken by the English courts appears in Henry & Mac- 
Gregor v. Marten, where the captain of a vessel rammed a floating 





Marine Ins. Co., 14 C. B. (N. s.) 259 (1863); Patrick ». Commercial Ins. Co., 11 Johns. 
(N. Y.) 9 (1814). In the following cases the stranding alone was the proximate cause 
of loss. Hahn v. Corbett, 2 Bing. 205 (1824); Patrick ». Commercial Ins. Co., 11 Johns. 
(N. Y.) 14 (1814). Cf. British India Steam Navig. Co. v. Green, [1919] 2 K. B. 670. 

8 [1919] 2 K. B. 670. See Recent Cases, infra, p. 732. Cf. Muller v. Globe & 
Rutgers Fire Ins. Co., 246 Fed. 759 (1917). See note 12, infra. 

® British and Foreign Steamship Co. v. The King, [1919] 2 K. B. 773; Ard Coasters 
v. The King, 35 T. L. R. 604 (1919). 

10 [1919] 2 K. B. 670. See Recent CAsEs, infra, p. 732. Owners of Steamship 
Larchgrove v. The King, 36 T. L. R. 108 (1919), Accord. 

1 [1919] 1 K. B. 575, 582. 

2 Cf. Ionides v. Universal Marine Ins. Co., 14 C. B. (N. S.) 259 (1863). In Le 
Quellec et Fils ». Thompson, 115 L. T. R. 224 (1916), a war policy was specifically 
made to cover losses from “extinction of lights.” The ship went ashore on a cape, 
where the light had been extinguished, but the court found that this was not the 
proximate cause of the stranding. In Muller v. Globe & Rutgers Fire Ins. Co., 246 
Fed. 759 (1917), the vessel was stopped by a destroyer and ordered to follow a course 
close to a shore on which all aids to navigation had been extinguished for war reasons, 
and in obeying this order ran ashore, It was held that this loss was a consequence of 
hostilities. ; 

1% Tt has been argued that marine insurers do not undertake to make good all 
losses from certain causes, but that they contract to indemnify against certain classes 
of losses, however caused. See Abbot, “Perils of the Sea,” 7 Harv. L. Rev. 221. 

M4 34 T. L. R. 504 (1918). Generally a loss incurred in attempting to avoid a peril 
insured against is recoverable as being proximately caused by the peril. Covington 
v. Roberts, 2 B. & P. N. R. 378 (1806); Butler v. Wildman, 3 B. & Ald. 398 (1820); 
Ins. Co. v. Boon, 95 U. S. 117 (1877); Marcy v. Merchants Mutual Ins. Co., 19 La. 
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object believing it to be a submarine and sank his own vessel. The 
court held that whether or not the object was a submarine the loss was | 
the consequence of warlike operations. 

The question of war risk or marine risk will always be chiefly a ques- 
tion of fact and of the interpretation of the particular policy, but as 
yet no sufficient reason has been suggested why a loss from a collision 
between two merchant vessels bound on peaceful missions, if caused by 
war, should not be reckoned the result of a war risk. 





THE EFFECT OF BANKRUPTCY ON A RIGHT OF ENTRY FOR CONDITION 
BROKEN. — In Matter of Elk Brook Coal Co.,) the District Court for 
the Middle District of Pennsylvania decided that a landlord who, prior 
to the bankruptcy of his tenant, had become entitled to terminate the 
lease for a default in the payment of rent and royalties, might do so sub- 
sequently against the latter’s trustee in bankruptcy.? The case, how- 
ever, contains dicta that if the landlord could have been assured complete 
financial reparation the trustee would have been permitted to retain 
the leasehold despite the provision for re-entry contained in the lease. 
The soundness of the decision itself seems unquestionable; * that of the 
qualifying dicta perhaps somewhat less patent. 

Bankruptcy courts evince at times a rather high-handed tendency to 
extend the effect of bankruptcy in defeating existing rights beyond that 
called for or authorized by the Bankruptcy Act. The jurisdiction which 
they assert to sell, free and clear of encumbrances, property of the bank- 
rupt’s already subject to valid liens, and to remit the lienholders to a 
claim upon the proceeds, is an example of this tendency. So too was 
the unsuccessful attempt to establish by judicial legislation that an 
insolvent tenant, whose trustee in bankruptcy refused to assume the 
lease, was ipso facto relieved by bankruptcy from further obligations 
under it.® 





Ann. 388 (1867); Singleton v. Phenix Ins. Co., 132 N. Y. 298, 30 N. E. 839 (1892). 
Cf. Société Nouvelle D’Armement ». Spillers, [1917] 1 K. B. 865. But the loss incurred 
in abandoning the voyage because of fear of capture cannot be recovered on a war policy 
as a consequence of hostilities. Hadkinson v. Robinson, 3 B. & P. N. R. 388 (1803); 
Lubbock v. Rowcroft, 5 Esp. 50 (1803); Nickels & Co. v. London & Provincial Marine 
Ins. Co., 70 L. J. Q. B. N. S. 29 (1900); Kacianoff v. China Traders Ins. Co., [1914] 
3 K. B. 1121; Becker Gray & Co. v. London Assurance Corp., [1918] A. C. ror. Cf. 
The Knight of St. Michael, [1898] P. 30. But if the voyage is abandoned because its 
further prosecution would be illegal as trading with the enemy, the insured can re- 
cover for a “restraint of princes.” British & Foreign Marine Ins. Co. ». Sanday, 
[1916] 1 A. C. 650; Associated Oil Carriers v. Union Ins. Society, [1917] 2 K. B. 184. 


1 44 Am. B. R. 283 (D. C. Pa., 1919). 
2 For a more complete statement of the facts of this case, see RECENT CASES, 


p. 725. 
3 Lindeke v. Associates Realty Co., 17 Am. B. R. 215; 146 Fed. 630 (C. C. A., 
8th Circ., 1906). See 1 REMINGTON, BANKRUPTCY, § 983; 1 LOVELAND, BANKRUPTCY, 


387. 

4 In re Pittelkow, 92 Fed. gor (D. C. E. D. Wis., 1899). ° 

5 In re Jefferson, 2 Am. B. R. 206, 93 Fed. 948 (D. C. Ky., 1899); Bray v. Cobb, 
Am. B. R. 788, 100 Fed. 270 (D. C. N. C., 1900). See 1 REMINGTON, BANKRUPTCY, 
653, and see an article in 39 Am. L. REG. (N. s.) 656 on this subject. 
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Logically, unless the Bankruptcy Act so provides, there would seem 
to be no satisfactory reason why the rights of the landlord, an innocent 
third party, should be impaired by the bankruptcy of his tenant. An 
exception to this principle must, however, be noted. As in the case of 
all onerous contracts, the trustee has a reasonable time in which to elect 
whether or not he will assume the tenant’s obligations under the lease, 
and acquire the rights which the latter may still have therein.’ If, 
however, the landlord is already entitled as against the tenant to enter 
for condition broken, it is submitted that the general rule should govern 
and that the trustee should stand squarely in the tenant’s shoes. 

Apart from bankruptcy the right of a landlord to terminate a lease 
upon breach of condition is well settled. There are, however, certain 
doctrines, some legal, some equitable, which restrict this right. At 
law the right may be “waived” by an act affirming the existence of 
the tenancy subsequent to, and with knowledge of the breach.’ Accept- 
ance of rent not yet due at the time of breach offers a typical example of 
such waiver.® Possibly the mere lapse of time without action by the 
landlord may debar him from exercising his right of entry.’ Finally 
equity, abhorring a forfeiture, will enjoin the enforcement of the legal 
remedy when money damages would offer exact and adequate relief for 
the injury occasioned by the breach.’ Such equitable interference, 
however, seems restricted by its terms, at least in the absence of fraud 
or accident, to cases where the condition broken was one for the pay- 
ment of money, and where compensation for the delay in performance 
can be made by payment of interest." 

Accordingly, though bankruptcy should in no wise impair the land- 
lord’s right of entry, yet a bankruptcy court, because it is a court of 
equity, may properly take cognizance of all the above restrictions upon 
that right, equitable as well as legal; and the dicta in the principal case, 
since they refer only to situations embraced within the scope of the 
last of these restrictions, would seem therefore to be sound.” On the 
other hand, bankruptcy courts should not be led by a desire to pro- 
tect general creditors to extend the legal doctrine of waiver, or the 
equitable doctrine of relief against forfeiture, beyond the limits already 
defined by the law of Landlord and Tenant. This, it must be admitted, 
they seem sometimes to have been inclined to do. Possibly it would 





6 Re Sherwoods, 210 Fed. 754, 127 C. C. A. 304 (C. C. A., 2d Circ., 1913); Fleming 
v. Noble, 250 Fed. 733, 163 C. C. A. 65 (C. C. A., rst Circ., 1918). 

7 Pennant’s Case, 3 Co. 64 a (Q. B. 1596). 

8 Goodright v. Davids, Cowper, 803 (K. B. 1778). 

® See Gradle v. Warner, 140 Ill. 123, 29 N. E. 1118 (1892); Allen v. Dent, 72 Tenn. 
(4 Sea) 676 (1880); Catlin v. Wright, 13 Neb. 558, 14 N. W. 530 (1882). But see 
contra: 2 TIFFANY, LANDLORD AND TENANT, § 194, i (2), and cases there cited. 

8 (85). v. Osborn, 146 Mass. 399, 15 N.E . 641 (1888); Henry v. Tupper, 29 Vt. 
338 (1857 

1 TrFFANY, REAL Property, § 77; 2 TIFFANY, LANDLORD AND TENANT, 

1409 oe seq 

B Cf. :* re Gutman, 28 Am. B. R. 643, 197 Fed. 472 (D. C. Ga., 1912). 

® See [n re Stranton Co., 20 Am. B. R. 549, 162 Fed. 169 (D. e Conn., 1908); 
In re Rubel, 21 Am. B. R. 566, 166 Fed. 131 (D. C. Wis., 1908); Im re Schwartzman, 
ox Am. B. R. 885, 167 Fed. 399 (D. C. S. C., 1909); Gardner ». Gleason, 259 Fed. 755 
(C. C. A., rst Circ., 1919); but note the remarks of Anderson, J., dissenting, in Gard- 
ner v. Gleason, idem, p. 764. 
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be conducive to self-restraint to lay greater emphasis upon the fact that 
bankruptcy per se gives to the tenant, in this connection, no new im- 
munities whatsoever. 





RESTRICTIVE INTERPRETATION. — Genuine interpretation seeks to 
determine what the words of a statute provide as to a particular situa- 
tion.! But when it is clear what the words of the statute provide, is it 
ever permissible by interpretation to depart from those words on the 
ground that, had the legislature adverted to the particular situation 
at issue, it would not have desired the statute:to be applicable to it? 

Some decisions under a New York statute are of interest in this con- 
nection. The statute makes it a misdemeanor to use without consent 
a person’s name or picture “for advertising purposes or for the purposes 
of trade.” ? It seems clear that the legislature would not have desired 
the statute to be applied to the publication of news,’ yet its wording 
clearly includes such publication.t However, when persons sued whose 
pictures had been published in a newspaper,® or in a magazine,*® they 
were denied recovery. And in the recent case of Humiston v. Universal 
Film Mfg. Co.,’ a person whose picture had been published in a weekly 
news film of current events was likewise denied recovery. 

What in reality is the process by which such a result may be reached? 
Courts almost invariably justify any such departure from the language 
of the statute as an application of the true legislative intent * which 
supposedly had been inaptly expressed by the “literal” * words of the 
act. Surely in many cases this talk is inaccurate. In the cases above, 
for example, even assuming that the legislature, had it considered the 
matter, would not have desired the statute to be applied to the publica- 
tion of news, it does not follow that the legislature intended that it 
should not be so applied. Had it so intended it would doubtless have 
expressed that intention in the form of a qualification rather than have 





1 This becomes necessary when the words are ambiguous, or when there is a choice 
between conflicting provisions. See Roscoe Pound, “Spurious Interpretation,” 
7 Cox. L. REv. 379, 381. 

2 See Crvit Ricuts Law (Consox. Laws, c. 6), §§ 50, 51. 

3 To do so would make it illegal for a paper even to mention a person’s name with- 
out consent. 

The Act was apparently passed to rectify the law as found in the Robertson 
case, where a woman whose picture had been extensively used in the advertisement of 
a certain commodity was denied recovery. Robertson v. Rochester Folding Box Co., 
171 N. Y. 538, 64 N. E. 442 (1902). 

4 Surely a paper does not publish people’s pictures as a compliment to them, but 
for the purposes of its trade, the dissemination of news. 

5 Jeffries v. New York Evening Journal Publishing Co., 67 Misc. 570, 124 N. Y. 
Supp. 780 (1910). 

( 6 ayy v. Richard K. Fox Pub. Co., 162 App. Div. 297, 146 N. Y. Supp. 999 
1914). 

-7 178 N. Y. Supp. 752 (1919). See REcENT CASES, p. 735, infra. 

8 See In re Howard’s Estate, 80 Vt. 489, 68 Atl. 513 (1908); Curry ». Lehman, 
55 Fla. 847, 47 So. 18 (1908). 

® When the words of the statute are inconvenient they are frequently referred to 
in a derogatory manner as the “literal” words of the statute, as though the use of 
that adjective justified any liberties which might be taken with them by way of in- 
terpretation. 
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allowed the statute to go forth too broadly worded, a breeder of future 
trouble.!° The most that can be said is that the court seeks to apply 
the intent which in its opinion the legislature would have had, had it 
considered that situation. Austin speaks more accurately of applying 
the “reason of the statute.””" This he calls spurious interpretation.” 
When the words of the statute include cases which its reason would 
not, the application of the reason he calls restrictive interpretation.” 
The decisions in the New York cases mentioned above seem to have 
been reached in that way. 

This sort of interpretation has certain peculiarities. Normally, in 
the case of genuine interpretation, the court assumes that the words 
used by the legislature express the “reason of the statute.” To be 
sure if the words are ambiguous the court may itself determine other- 
wise the “reason of the statute,”’ but only as a guide to show which is 
the correct sense of the words. It gives effect-to its independent deter- 
mination only so far as the words will allow; it is truly construing words. 
Here it gives effect to such determination further than the words will 
allow — even though the words cannot without qualification bring about 
any such result; it is no longer merely construing words, but might be 
said to construe the “reason of the statute.” To do so is in effect to 
amend the, words; where the legislature has failed to use apt words, 
the court steps in. Dean Pound has likened this to the compensations 
in the human system when some member fails to function properly.'® 
The line between interpretation and judicial legislation here becomes 
shady. So far as the words go, this looks like the latter, but inasmuch 
as the court attempts to apply the “reason of the statute,” it may well 
be called one form of interpretation. Its peculiarities should, however, 
be recognized. 

To admit such a rule is to enter upon a dangerous ground.!* Once 
the jurisdiction to apply some other standard than that indicated by 
the words of the statute is admitted, then in a doubtful case it becomes 
open to question whether the law as written is really applicable. The 
court’s discretion is in some measure substituted for the written law. 
There is the danger of abuse.!” Ground is furnished for the belief that 





10 See Gray, THE NATURE. AND SOURCES OF THE Law, § 370. 

11 See AUSTIN, JURISPRUDENCE, 3 ed., 1025. 

What is commonly laid down as the law seems contradictory. It is said that the 
court should apply the clear meaning of the language, but if it seems that the legisla- 
tive intent requires a result which the words of the statute would not bring about, 
then the former should prevail. 

12 See AUSTIN, JURISPRUDENCE, 3 ed., 1028. See Roscoe Pound, “Spurious In- 
terpretation,” supra. 

18 See AUSTIN, JURISPRUDENCE, 3 ed., 1025. 

4 See Curry v. Lehman, supra. 

: re Roscoe Pound, “Spurious Interpretation,” supra, p. 384. 

16 Tbid. 

17 See Scott, “The Progress of the Law, 1918-1919 — Civil Procedure,” 33 Harv. 
L. REv. 236, 240, and cases cited, showing how certain courts refused to give full 
effect to the code provisions abolishing the distinctions between forms of action, but 
continued to hold persons bringing suit to the “theory of their complaint.” 

See also WiLusToN, SALES, § 407, and cases cited, showing how courts refused to 
give complete effect to statutes providing that bills of lading should be negotiable 
“in the same manner as bills of exchange.” 
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the courts make and unmake the law at will. This leads to the desire 
for political control of the courts and the demand for an elective judiciary. 

Whether this jurisdiction should nevertheless be entered upon involves 
a large problem of jurisprudence — that arising out of the conflicting 
desires for certainty in the law, and for due regard for the equities of 
individual cases.'® Suffice it here to say that under prevailing methods 
of drawing statutes this sort of interpretation seems at times necessary 
to avoid absurd and untimely results from ill-framed legislation. 





COMPENSATION FOR PROPERTY TAKEN FOR THE DEFENSE OF THE 
Reatm. — The recent English case of De Keyser’s Hotel v. The King,' in 
which compensation was allowed for a hotel taken during the war for war 
purposes, seems quite irreconcilable with the earlier decision, In Re a Pe- 
tition of Right, in which no compensation was allowed as a matter of right 
to the owner of an aerodrome also taken by military authorities for war 
purposes. The attempted distinctions fall under three heads: administra- 
tive purposes are distinguished from use in actual hostilities; taking im 
invitum is distinguished from taking pending negotiations; and finally, the 
Crown did not insist in the Hotel case on the consideration of the pre- 
rogative separately from the statutes. Of. the first two contentions it 
is enough to say that they do not square with the facts. There was no 
contention in the first case that the aerodrome was wanted for actual 
hostilities. Besides, there was no pretense of going behind the decision 
of the proper administrative officers on the question of the necessity of 
the taking in either case. As to the contention that the negotiations 
for the transfer of the hotel under a lease make it impossible to consider 
the taking without a lease in invitum, it need only be stated in this 
naked form to be refuted. One wonders whether a desire on the part 
of the owner of the aerodrome to haggle with the government would 
not have saved his case as well. 

The only distinction that remains is suggested by Warrington, L. J., 
who sat in both cases: the admission of the Crown in the second case 
that the prerogative was merged in the statutes. This seems a tremen- 
dously significant limitation of the prerogative, and one wonders why 
the Crown after its success in the aerodrome case yielded so much. 
Perhaps it was on the basis of a doubt on this point that the aerodrome 
case was compromised while pending in the House of Lords. Perhaps 
it was good policy not to risk a reversal on so valuable a point, flagrante 
bello. But a more important innovation in this argument was the sug- 
gestion that the Statute of 1842 was to be read in connection with the 
legislation of 1914. The older statute had fixed the right of compensa- 
tion. The latter simplified procedure by enabling the administrative 
to do away with certain restrictions. They had done away with one 
restriction involving a two weeks’ delay in taking possession and an- 
other involving the invasion of the kingdom as a condition precedent. 





18 See Roscoe Pound, “The Enforcement of Law,” 20 GREEN Bac, 4o1. 


1 [1919] 2 Ch. 197. 
2 [1915] 3 K. B. 649. 
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They had not, and probably could not have touched the question of the 
ultimate right to compensation, without the repeal of the clauses on 
this subject in the Statute of 1842. In other words, the decision in the 
aerodrome case was wrong. 

Where judicial reasoning is thus bent to the breaking point to bring 
about a result inconsistent with a precedent only four years old, the 
true significance is probably to be sought in the effect of external events 
on public opinion rather than in the law itself. Have the political 
events of the last few years completed the supremacy of Parliament 
over the relics of the prerogative, which is now frankly defined as im- 
plied executive power? * -Or has the coming of peace, a successful peace, 
restored to the judiciary in England the calm necessary to enable it to 
review coldly the history of the exercise of a power, even a war-time 
power, and say, “Thus far shalt thou come, but no farther’? At all 
events, the constitutional significance of the court’s struggle to bring 
the statutes and regulations into harmony with English tradition and 
English ideas of fair play is brought out. by the fact that the result 
finally reached is in the spirit of our Fifth Amendment: “Nor shall 
private property be taken for public use without just compensation.” 
The fundamental similarity between our constitutional law and that of 
England is not rendered any less striking by our own doubts as to the 
applicability of the Fifth Amendment to property actively used in the 
prosecution of a war. This decision marks a return to the point of view 
of peacetime. May it not mean more —for example, that the tre- 
mendous impetus given to the power of the executive arm during the 
recent emergency is already suffering a check in favor of the older “ Rule 
of Law”? Inter arma silent leges — but soon the platitude that all of 
the old English law books used to copy from the Institutes is redis- 
covered, that laws as well as arms are necessary for the glory of a 
sovereign. 





HrreD Motor VEHICLES AND ResponpEAT SuPERIOR. —For the pur- 
pose of establishing a liability on the ground of respondeat superior, 
shall the driver of a hired motor vehicle be deemed during that enter- 
prise the servant of the owner or the servant of the hirer? It has 
often been suggested that the owner of the machine be held absolutely 
liable for injuries caused by the negligent operation of the machine ! — 
the automobile being considered a dangerous instrumentality kept by 
the owner at his peril. But to-day it is fairly well settled that the auto- 
mobile is not such a danger to mankind as to make absolute respon- 
sibility an incident of ownership.? If some one besides the negligent 





3 [1919] 2 Ch. 216. 
* See 30 Harv. L. REv. 673. 


1 See Ashley Cockrill, “The Family Automobile,” 2 Va. L. REv. 189; 33 Harv. 
L. Rev. 118; L. R. A. 1915 D, 691. 

2 “Tt may be that it would be wise and in the public interests that responsibility 
for an accident caused by an automobile should be affixed to the owner thereof, ir- 
respective of the person driving it, but the law does not so provide.” Cunningham »v. 
Castle, 127 N. Y. App. Div. 580, 588, 111 N. Y. Supp. 1057, 1063 (1908). “It is 
not the ferocity of automobiles that is to be feared, but the ferocity of those who 
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operator is liable, the liability must be fixed on principles of the law of 
master and servant.® : 

Where a party hires a motor-car and drives it himself, the owner 
clearly is not responsible upon any principle of agency for negligent 
driving and consequent damage.‘ If the hirer furnishes his own driver, 
the former is the responsible principal.’ On the other hand, where the 
hirer obtains both car and chauffeur from the owner, as in the case of 
the hiring of a taxicab, the latter is liable for the negligent driving of 
the automobile; indeed, it is usually the hirer * himself or another occu- 
pant ? of the car who is seeking a recovery for injuries sustained. The 
hirer of a taxicab is often injured in a collision due to the combined 
negligence of the chauffeur and some other party, and the cases establish 
that the contributory negligence of the taxicab driver cannot be im- 
puted to the hirer. The soundness of these cases cannot be seriously 
questioned. The contract of hire is of comparatively brief duration, 
and the hirer exercises no substantial control over the operation of the 
car. 
The chief difficulty is pres.nted in those cases where vehicle and 
chauffeur are hired not for a brief trip, but upon a contract extending 
over a considerable period. In the case of Finegan v. Piercy Contracting 
Co.,° an appellate court of New York recently decided that the hirer 
was the master pro hac vice, and hence liable. A few days prior thereto, 
and apparently unknown to the Appellate Division, the New York 
Court of Appeals in the case of McNamara v. Leipzig © had decided 
that the hirer in such a situation was not the master. In the latter 
case the hirer was in the car when the accident occurred. In Finegan 
v. Piercy Contracting Co., he was not present; hence, the Court of Ap- 





drive them. . . . There are times when these machines not only lack ferocity but 
assume such an indisposition to go that it taxes the limit of human ingenuity to make 
them move at all. They are not to be classed with bad dogs, vicious bulls, eylly dis- 
posed mules and the like.” Lewis ». Amorous, 3 Ga. App. 50, 55, 59 S. E. 338, 340 
(1907). See also cases cited in 28 Harv. L. REV. g2, note 12. 

3 In this connection see the following cases, in which a chauffeur not acting in 
his master’s business caused no liability on the part of his employer. Eakin v. An- 
derson, 169 Ky. 1, 183 S. W. 217 (1916); Hartnett ». Gryzmish, 218 Mass. 258, 105 
N. E. 988 (1914); Brinkman v. Zuckerman, 192 Mich. 624, 159 N. W. 316 (1916); 
Soloman v. Trust Co., 256 Pa. St. 55, too Atl. 534 (1917), Steffen v. McNaughton, 
142 Wis. 49, 124 N. W. 1016 (1910). 

4 Neubrand »v. Kraft, 169 Ia. 444, 151 N. W. 455 (1915); Braverman v. Hart, 105 
N. Y. Supp. 107 (1907). 

& _——e v. Southern Boulevard Co., 79 N. Y. Misc. 34, 138 N. Y. Supp. 1080 
(1913). 

6 Forbes v. Reinman, 112 Ark. 417, 166 S. W. 563 (1914); Meyers ». Tri-State 
Automobile Co., 121 Minn. 68, 140 N. W. 184 (1913); Wallace v. Keystone Auto- 
mobile Co., 239 Pa. St. 110, 86 Atl. 699 (1913). 

7 Forbes v. Reinman, supra; Rodenburg v. Clinton Garage, 84 N. J. L. 545, 87 
Atl. 71 (1913), aff’d 85 N. J. L. 729, 91 Atl. 1070 (1914); Gerretson v. Rambler Garage, 
149 Wis. 528, 136 N. W. 186 (1912). 

8 Broussard v. Louisidna R. Co., 140 La. 517, 73 So. 606 (1916); Harding v. City 
of N. Y., 181 N. Y. App. Div. 251, 168 N. Y. Supp. 265 (1917). 

® 178 N. Y. Supp. 785 (1919). For a statement of the facts in this case, see RE- 
CENT CASES, infra, p. 725. 

0 125 N. E. 244 (N. Y. 1919), reversing 180 N. Y. App. Div. 515, 167 N. Y. Supp. 
981. Fora statement of the facts im this case, see RECENT CASES, infra, p. 725 (Three 
out of seven judges dissented). 
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peals case was, if anything, a stronger one for holding the hirer. It is 
hardly to be expected that McNamara v. Leipzig will establish any 
definite rule of law in New York. The question of who is the master is 
primarily one of fact; and when a rule of law must be applied to facts, 
distinctions crop up which in no small measure tend to confusion and 
apparent irreconcilability.". Of the many tests” which have been 
prescribed for determining which of two persons shall he deemed to be 
the master at a particular time, it seems that the most satisfactory is: 
““Whose work is being done, and who, during the course of that work, 
has or exercises control over the doing of that work?” ® If the hirer 
has virtual control, he should be deemed the principal, even though 
the owner or general employer engages and pays the chauffeur. A 
transfer of control shoutd zpso facto effect a transfer of responsibility.“ 
An injured plaintiff, in view of conflicting decisions, will find it per- 
plexing to determine just which of the two employers will be considered 
by the court or jury the master in the course of whose employment the 
injury occurred. The plaintiff can no doubt allege a joint liability,’ 
but it is clear that the two parties are not jointly liable. The situation 
suggests the advisability of statutes modifying the rigidity of common- 
law procedure by allowing a suit in the alternative.” The plaintiff 





1 “The decisions as to the liability of parties hiring vehicles . . . are exceed- 
ingly close, and it is difficult to distinguish between the facts upon which diverse 
judgments have been founded.” Waldman »v. Picker Bros., 140 N. Y. Supp. 1019 
(1912). In this case the hirer was not held liable. But in Dé Perri v. Motor Haulage 
Co., 185 N. Y. App. Div. 384, 173 N. Y. Supp. 189 (1918), and in Diamond ». Stern- 
berg Truck Co., 87 N. Y. Misc. 305, 149 N. Y. Supp. 1000 (1914), the owner was 
not held liable. Query whether the holding of one party not liable would lead the 
court to hold that the other party was liable. 

#2 See 2 MEcHEM, AGENCY, 2 ed., § 1863; Woop, MASTER AND SERVANT, 2 ed., 
§ 317; 1 Lapatt, MASTER AND SERVANT, 2 ed., §§ 52-62. 

18 See McNamara v. Leipzig, 180 N. Y. App. Div. 515, 520, 167 N. Y. Supp. 981, 
985. On this question see the oft-quoted test laid down: by Moody, J., in Standard 
Oil Co. v. Anderson, 212 U. S. 215, 221 (1909), which was a case of hiring a hoisting 
machine and stevedore; in concluding the learned justice says: “To determine whether 
a given case falls within the one class or the other we must inquire whose is the work 
being performed, a question which is usually answered by ascertaining who has the 
power to control pe direct the servants in the petformance of their work. Here we 
must carefully distinguish between authoritative direction and control, and mere 
suggestion as to details or the necessary codperation, where the work furnished is 
part of a larger undertaking.” 

14 “The respondents in the course of business had transferred the vehicle and 
driver to the control of the hirer, who alone could say where and in what the work 
of the truck should thereafter consist, and if this effected a transfer of control it must, 
ipso facto, have effected a transfer of responsibility.”” Olson v. Veness, 178 Pac. 822 
(Wash. 1919). In this case the owner of a motor-truck who furnished both vehicle 
and driver to a hirer was not held liable for the driver’s negligence. 

16 As an example of the problem before the plaintiff, see Pease v. Montgomery, 
111 Me. 582, 88 Atl. 973 (1913), in connection with Pease v. Gardner et al., 113 Me. 
264, 93 Atl. 550 (1915). See also Frerker v. Nicholson, 41 Colo. 12, 92 Pac. 224 (1907), 
and Nicholson ». McGovern Undertaking Co., 41 Colo. 1, 92 Pac. 225 (1907). 

16 Finegan v. Piercy Contracting Co. et al., supra; Thorn v. Clark, et al., 188 App. 
Div. 411, 177 N. Y. Supp. 201 (1919); Neubrand »v. Kraft, e¢ al., supra. For g case 
where the two suits were tried together, see Tornroos v. R. H. White Co., Same 2. 
Autocar Co.,; 220 Mass. 336, 107 N. E. rors (1915). 

17 As to joinder of defendants in the alternative, see 51 L. R. A. (N. S.) 640; 31 
Harv. L. Rev. 1034. For the English Statute, see THE ANNUAL PRACTICE, 1916, 
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should be permitted to allege directly that one of the two defendants 
——the owner or the hirer—is the party answerable to him on the 
ground of respondeat superior, and that he submits it to the court or 
jury to determine which. 





THE APPLICATION OF BULK SALES STATUTES. — Since 1901 over forty 
states have passed statutes to the general effect that a sale in bulk of 
a large part or the whole of a stock of merchandise shall be void as 
against creditors of the vendor, unless the parties have complied with 
rather elaborate requirements in the way of giving notice. These 
statutes are not uniform,! and some were at first held unconstitutional; ? 
but they are now almost * unanimously considered valid. Yet in the 
construction of these statutes it is noticeable that the courts are by 
no means agreed. Thus the recent case of Swift & Co. v. Tempelos * 
held that the North Carolina statute did not apply to the sale of a 
restaurant together with the goods and fixtures therein, while under the 
Washington statute the contrary was decided. Again, apparently a 
statute including “fixtures pertaining to the business” does not apply 
to the sale by a retail coal dealer of his coal bags, wagons, and safe,’ 
while a statute not including fixtures does apply to the sale of a soda foun- 
tain by a retail druggist.* There is also a conflict over the meaning of 
the words “shall be presumed fraudulent and void,” some courts holding 
that a rule of substantive law is thus established,® while others regard 





Rules, Order XVI. See also Rule 8 of the New Jersey Practice Act (1912). Suits 
in the alternative are suggested in the PROPOSED SIMPLIFICATION OF THE NEw YorK 
CopE (1919), p. 12. 


1 For a summary of the different forms, see L. R. A. 1915 E, 917. 

2 Wright v. Hart, 182 N. Y. 330, 75 N. E. 404 (1905); Off v. Morehead, 235 Ill. 
40, 85 N. E. 264 (1908); McKinster v. Sager, 163 Ind. 671, 72 N. E. 854 (1904); 
Block v. Schwarz, 27 Utah, 387, 76 Pac. 22 (1904); Miller v. Crawford, 70 Ohio St. 
207, 71 N. E. 631 (1904). 

3 The Utah statute made a sale without the required notice a misdemeanor, and no 
new statute has been passed. In Ohio the original statute was changed to make the 
sale only presumptively fraudulent instead of void, but was still held unconstitutional. 
Williams v. Preslo, 84 Ohio St. 328, 95 N. E. goo (1911). 

4 In some states, changes pursuant to the expressed opinion of the courts were made 
in the statutes, which were thereafter declared constitutional. Sprintz v. Saxton, 
126 App. Div. 421, 110 N. Y. Supp. 585 (1908); Johnson Co. v. Beloosky, 263 IIl. 
363, 105 N. E. 287 (1914); Hirth-Krause Co. v. Cohen, 177 Ind. 1, 97 N. E. 1 (1912). 

In others the statutes in their original forms have been held constitutional. Kidd, 
D. & P. Co. v. Musselman Grocer Co., 217 U. S. 461 (1910); Young v. Lemieux, 79 
Conn. 434, 65 Atl. 436 (1907); Lemieux v. Young, 211 U. S. 489; McGray ». Wood- 
bury, 110 Me. 163, 85 Atl. 491 (1912); Squire v. Tellier, 185 Mass. 18, 69 N. E. 312 
(1904); Kett v. Masker, 86 N. J. L. 97, go Atl. 243 (1914); Neas v. Borches, 109 
Tenn. 398, 71 S. W. 50 (1902). 

5 ror S. E.8 (N.C.). See Recent CAsEs, p. 731, infra. 

6 Plass v. Morgan, 36 Wash. 160, 78 Pac. 784 (1904). The Washington statute, 
however, reads, “the sale of amy stock of merchandise.” 

7 Bowen v. Quigley, 165 Mich. 337, 130 N. W. 690 (1911). 

8 ous v. Lemieux, supra. But see contra, Lee v. Gillen, go Neb. 730, 134 N. W. 
278 (1912). 

® Moore Dry Goods Co. v. Rowe, 97 Miss. 775, 53 So. 626 (1910); Daly v. Sumpter 
Drug Co., 127 Tenn. 412, 155 S. W. 167. 
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such a statute as constitutional largely on the ground that it creates 
only a rule of evidence, not necessarily. conclusive.’ 

Such diversity of construction leads to the suspicion that there is 
little real need for remedial statutes of this nature. Before the Federal 
Bankruptcy Act there was undoubtedly a serious evil. If an insolvent 
retail dealer could suddenly and secretly sell his stock in bulk, not only 
was it difficult for his creditors to find out what had been done with the 
proceeds, but the debtor could often make preferences which the remain- 
ing creditors were unable to defeat." But the National Bankruptcy 
Act obviates both these dangers, by providing for a speedy discovery 
of assets * and by making a preference by an insolvent debtor an act 
of bankruptcy “ and voidable.* Thus these statutes are of little use 
except in cases where the seller is solvent at the time of the sale, or where 
the purchaser acts bona fide and the seller absconds. The first applica- 
tion is hard on the seller. Among other results it leads to his being 
unable to recover the purchase price on a sale in violation of the statute 
until all his debts are paid.15 The second application is in derogation 
of the ordinary law of fraudulent conveyances '® and seems unduly 
hard on the purchaser. Of course, such burdens are largely relieved 
if the statute is taken merely as a rule of evidence." 

It seems doubtful, then, whether such an evil now exists as to render 
these statutes an expedient remedy. The real dangers for which such 
statutes might have been a wholesome remedy were largely removed 
by the Bankruptcy Act in 1898. The fact that the Bulk Sales Laws 
have all been enacted since 1898 makes it probable that their passage 
has been due rather to private enterprise '* than to public need. The 
great majority of cases involve wholesale creditors and retail debtors, 
and it is obvious that these statutes give the former a great power 
over the latter. For the wholesaler can do much to prevent any sale 
of which he has notice. The statutes seem thus to furnish a surviving 
instance in which the law has favored the diligent creditor.!® 





PowErs OF NATIONAL BANks TO ACQUIRE VaRIouS KINDs OF PrRop- 
ERTY. — A recent case in Ohio, Gress v. The Village of Fort Loramie, 
raises again the question of the kinds of property national banks may 





10 Goldstein v. Maloney, 62 Fla. 198, 57 So. 342 (1911); Sprintz v. Saxton, supra. 

11 See Lupton v. Cutter, 25 Mass. 298, 303 (1829). See also Bump ON FRAUDULENT 
CONVEYANCES, 4 ed., 182. 

#2 See NATIONAL Bankruptcy ACT, § 7, a, 1, and § 7, a, 8. 

B Jd., § 3, a, 2. 

4 Td., § 60, a, b. 

16 Seattle Brewing Co. v. Donofrio, 34 Wash. 18, 74 Pac. 823 (1904). 

16 See Cooney, Eckstein & Co. v. Sweat, 133 [Ga. 511, 66 S. E. 257 (1909); Boise 
Ass’n of Credit Men v. Ellis, 26 Idaho, 438, 144 Pac. 6 (1914). 

17 See note 10, supra. 

18 See BULLETIN OF THE COMMERCIAL LAW LEAGUE OF AMERICA, Vol. VII, No. 2, 
p. 13; and Vol. XII, No. 2, p. 4. 

19 In Connecticut the statute is obviously aimed at preventing the small tradesman 
from selling his business. Strangely enough it was considered expedient to mention 
the proprietors of shoe-shine and dental parlors, and of hat-cleaning establishments, 
in express language. See Conn. StaT., REv. 1917, Chap. 204. 


1 325 N. E. 112. See Recent CasEs, p. 726, infra. 
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acquire and the effect of such acquisition. The power to acquire real 
estate is strictly limited. National banks may not make present loans 
on the security of real estate mortgages,? although they are permitted 
to take mortgages in good faith as security for debts previously con- 
tracted, to accept conveyances in satisfaction of such debts, and to 
purchase teal estate at sales under judgments, decrees, or mortgages 
held by them.* The National Banking Act permits a banking associa- 
tion organized under it to own such real estate “as shall be necessary 
for its immediate accommodation in the transaction of its business.” 4 
The words “immediate accommodation” would seem to limit the size 
of a building which a bank may erect to provide itself with banking 
quarters, but there is authority that it is not wltra vires for a bank to 
erect on its lot a building which is larger than the bank will ever require 
for its own purposes, on the ground that a bank, like any prudent owner 
of valuable land, may improve it in such a way as will render it most 
productive.> Since a national bank may invest its funds directly in 
real estate for banking quarters, it has been permitted to subscribe for 
stock in a corporation organized for the purpose of erecting an office 
building in which, by an agreement with the promoters, the bank was 
to take a lease of banking quarters.® 

As regards the acquisition of stock, a somewhat greater latitude is 
allowed. Banks are prohibited from purchasing their own shares of 
stock, or making loans on the security of the same, although they may 
buy in such stock or take it as security in order to prevent a loss upon a 
debt previously contracted in good faith.’ They have no power to 
purchase stock in other corporations as an investment, nor to deal in 
the same.* They do, however, possess the incidental power of accept- 
ing bona fide stock of other corporations as collateral security for present 





2 Every national banking association is authorized “to exercise . . . all such 
incidental powers as shall be necessary to carry on the business of banking . . by 
loaning money on personal security . . .” U.S. R. S., § 5136. Though this section 
does not in express terms prohibit the making of loans on the security of real estate, 
the implication to that effect is clear. But by the Federal Reserve Act of 1913, § 24, 
38 Stat. L., Pt. I, 273, certain specified national banks are permitted, under limita- 
tions, to make loans secured by farm lands. 

5 See U. S. R.S., §. 5137. Property so acquired must be disposed of within five 
years. Ibid. Ibid. 

5 See Brown »v. Schleier, 118 Fed. 981 (1902). In this case the cost of the building 
exceeded the amount of the bank’s capital stock. The larger part of the building was 
rented to tenants. The case was affirmed in 194 U. S. 18 (1904). 

6 Nat. Bank v. Stahlman, 132 Tenn. 367, 178 S. W. 942 (1915). 

7 See U.S. R.S., § 5201. Stock so acquired must be disposed of within six months 
from the date of its purchase. Ibid. By the Federal Reserve Act any bank becom- 
ing a member of a Federal Reserve Bank is required to conform to the provisions of 
law respecting the prohibition against making purchases of or loans on such stock. 
38 Start. L., Pt. I, 259. 

8 California Bank v. Kennedy, 167 U. S. 362 (1897); Nat. Bank ». Hawkins, 174 
U. S. 364 (1899); Barron v. McKinnon, 196 Fed. 933 (1912). See Nat. Bank »v. Nat. 
Exch. Bank, 92 U. S. 122 (1875). In California Bank v. Kennedy the court said: 
“It is settied that the United States statutes relative to national banks constitute the 
measure of the authority of such corporations, and that they cannot rightfully exer- 
cise any powers except those expressly granted, or which are incidental to carrying on 
the business for which they are established. . . . It is clear, however, that a national 
bank does not possess the power to deal in stocks. The prohibition is implied from 
the failure to grant the power.” 
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loans, or for a previous indebtedness.? In the enforcement of their 
lien they may purchase such stock,! or may accept it in absolute satis- 
faction of a doubtful debt, with a view to its subsequent sale or con- 
version into money, in order to prevent or reduce an anticipated loss." 
Loans made on the security of stock of other national banks are per- 
missible.* Not only are national banks allowed to accept stock of 
other corporations in payment of debts which are due to them, but it 
has even been held that they may in a bona fide compromise of a claim 
which they owe acquire such stock as part of the settlement.” - 

The courts are opposed to allowing national banks to acquire prop- 
erty which will subject them to any great or uncertain liability. Con- 
sequently, they cannot under any circumstances become the absolute 
owner of certificates representing an interest in a partnership, by which 
they will incur the partner’s risk of unlimited liability.“ It is beyond 
their power to engage in the business of operating a’ mill which has 
been acquired in satisfaction of a debt,” or to prosecute a mining en- 





® See California Bank v. Kennedy, supra. 

10 Westminster Nat. Bank v. N. E. Electrical Works, 73 N. H. 465, 62 Atl. 971 
(1906); McBoyle v. Nat. Bank, 162 Cal. 277, 122 Pac. 458 (1912). 

11 Tourtelot ». Whithed, 9 N. D. 467, 84 N. W. 8 (1900). See Nat. Bank v. Nat. 
Exch. Bank, supra. But cf. Nat. Bank v. Converse, 200 U. S. 425 (1906). In this 
last case the creditors, one of whom was a national bank, of an insolvent corporation 
organized a new corporation to purchase the capital stock, debts, and assets of the 
insolvent company, and to manufacture the articles which the insolvent had made. 
The creditors exchanged their claims against the old corporation for stock in the new 
one. The new company carried on business for more than sixteen years and then in 
turn became insolvent. The receiver sued the bank to recover an assessment levied 
on the stock of the new corporation, which by statute was subject to a double liability. 
The court refused recovery on the ground that the action of the bank in taking the 
stock was ulira vires. A national bank, it held, has no power, expressed or implied, 
to engage in or promote a purely speculative business or adventure, or to take stock 
in a corporation for that purpose. 

2 Nat. Bank v. Case, 99 U. S. 628 (1878). On default in the payment of the loan 
the pledgee bank became the owner of the stock, and upon the failure of the bank 
whose stock was held, became liable as a stockholder. See Nat. Bank v. Hawkins, 
supra. 

18 Nat. Bank v. Nat. Exch. Bank, supra. In this case the debtor bank could have 
compromised the debt by a payment of $20,000. Instead it paid $40,000, and re- 
ceived from the creditor in addition to the cancellation of the claim fourteen hundred 
shares of stock in other corporations. The reasoning of the court was that, since a 
bank may accept stock of other corporations in payment of debts due to it, conversely, 
if the bank is itself a debtor, it may invest fresh funds in the purchase of stocks, pro- 
vided their acquisition is part of the transaction by which the claim was paid. The 
later case ofjNat. Bank v. Converse, supra, seemingly holds national banks to a much 
stricter rule, and though the two cases are distinguishable on their facts and may 
both - followed on the exact points decided, they seem on principle to be difficult to 
reconcile. 

14 Merchants’ Nat. Bank ». Wehrmann, 202 U. S. 295 (1906). The certificates 
were originally taken as security for a loan, and the bank became the owner of them 
in satisfaction of the debt. The court distinguished this case from Bank v. Case, 
supra. In the latter case the debts of the corporation were not the debts of the stock- 
holders, and though the stock was subject to an added liability, this did not amount 
to more than the par value of the shares. In the former case the liability was un- 
limited, for the debts of the partnership were the debts of the partners. 

18 Cockrill v. Abeles, 86 Fed. 505 (1898): “The most liberal view which may be 
fairly taken of the implied powers of national banks would not sustain their right to 
engage directly in a manufacturing or business enterprise under any circumstances.” 
But in Peterborough Hydraulic Power v. McAllister, 17 Ont. L. Rep. 145 (1907), the 
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terprise on property similarly acquired.* They are not estopped to 
plead their lack of power in order to escape liability on their wlira vires 
contracts.!7. Though the courts will refuse on grounds’ of public policy 
to enforce such contracts, the bank will not be permitted to retain any 
benefit which it may have received under the contract. The other 
.party will be allowed on principles of quasi-contract to recover the 
property or its value ppon a repudiation of the contract.’ In The 
Village of Fort Loramie’ case referred to above, a national bank bought 
in a street railway at a receiver’s sale in order to protect the bonds of 
the company which it owned. The village tried to compel the bank to 
continue the operation of the road according to the terms of the fran- 
chise, and the bank set up its lack of power to assume such an obligation. 
The court properly held that the bank could not be compelled to per- 
form its illegal contract, and allowed it thereby to escape the duty 
which it owed to the public as owner ”° of the franchise to operate the’ 
road. But instead of permitting the bank to dismantle the road unless 
a tender was made to it within a limited time of the amount which it 
paid for the property, the court should, it is submitted, have compelled 
the bank to put the road up at public auction and accept whatever 
price it might bring. In this way a purchaser might have been found 
who would have been willing to operate the road and perform the me 
tions of the franchise. 





PRIVILEGE OF NON-RESIDENTS ENGAGED IN PuBLic Duty FROM 
SERVICE OF Process. — If a person is within the territory ! of a sovereign, 


court held that a bank could carry on a milling business which had been acquired in 
satisfaction of a bad debt, for the purpose of disposing of it as a going concern. And 
in Reynolds v. Simpson, 74'Ga. 454 (1885), it was held that a state bank was not ex- 
ceeding its corporate powers by running an iron works similarly acquired, in order 
to satisfy the debt it held against the former owner. A National Bank may buy wheat 
in order to seed a farm which it has been compelled to purchase under an execution 
in its own favor. Nat. Bank v. Bannister, 7 Kan. App. 787, 54 Pac. 20 (1898). 

16 Cooper v. Hill, 94 Fed. 582 (1899). 

17 California Bank v. Kennedy, supra; Nat. Bank v. Hawkins, supra; Nat. Bank 
v. Converse, supra; Nat. Bank v. Wehrmann, supra. The reasons why the courts 
refuse to apply the doctrine of estoppel in these cases of ultra vires acts of corpora- 
tions are stated in McCormick ». Bank, 165 U. S. 538, 549 (1897): “The obligation 
of any one contracting with a corporation to take notice of the legal limits of its powers; 
the interest of the stockholders not to be subiect to risks which they have never un- 
dertaken; and, above all, the interest of the public that the corporation ‘shall not 
transcend the powers conferred upon it by law.” 

18 Nat. Bank v. Townsend, 139 U. S. 67 (1891); Pullman’s Palace Car Co. ». Cen- 
tral Transportation Co., 171 U.S. 138, 151 (1898); Appleton v. Nat. Bank, 190 N. Y. 
417, 83 N. E. 470 (1908); Barron v. McKinnon, 196 Fed. 933, 938 (1912). 

19 See supra, note 1. 

20 Title to the property passes to the vendee bank under an executed wlira vires 
contract. Barron v. McKinnon, supra. Neither the grantor nor third persons can 
avoid the conveyance on the ground that the grantee has exceeded its powers. The 
disregard of the Act of Congress only. lays the bank open to proceedings by the gov- 
ernment for exercising powers not conferred by law. Kerfoot v. Farmers’ & Merchants’ 
Bank, 218 U. S. 281 (1910). 

2 On the right of a public utility to cease’ operation and dismantle its plant, see 
32 Harv. L. REv. 716. 


1 For the basis of jurisdiction in European countries see Joseph H. Beale, Jr., 
“‘ Jurisdiction of the Courts over Foreigners,” 26 Harv. L. REv. 193. 
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however briefly,? and is properly served, he may be subjected to the 
jurisdiction of the courts of that sovereign.’ But in order to prevent 
the use of judicial machinery from defeating the very purpose of its 
existence, the courts have held certain persons indispensable to judicial 
proceedings privileged from process. It is essential that these persons 
be free to attend the business of the courts, and, clearly, their presence 
should not be rendered unavailable by the court’s own process. From 
early times, suitors and witnesses were privileged from arrest, eundo, 
morando, et redeundo.* A similar exemption has been enjoyed by mem- 
bers of Parliament ® summoned by the King’s writ since the days when 
Parliament was still regarded as a court.® After the legislative and 
judicial functions of government were definitely localized the privilege 
of legislators was continued by statute in England, 7 and is provided for 
generally by constitutional provisions in the United States.’ The 
. immunity from arrest existed not only in criminal cases but also in civil 
cases when the seizure of the person was the normal mode of bringing a 
defendant before a court.° Where physical restraint was not sought 
the reason for the privilege no longer remained. Consequently, civil 
actions unaccompanied by arrest did not violate the privilege of mem- 
bers of Parliament,!° or parties and witnesses, and, while it might con- 
stitute contempt to serve process in the presence of the court," the de- 
fendant could not abate the suit." To-day, since arrest is no longer 
the ordinary means for beginning suit, legislators are not exempt from 
service of summons " and resident suitors and witnesses enjoy only the 
protection afforded by the dignity of the court." 





2 Mason v. Connors, 129 Fed. 831 (1904); Alley v. Caspari, 80 Me. 234, 14 Atl. 
12 (1888); Peabody v. Hamilton, 106 Mass. 217 (1870). 

3 Of course it would be unfair to exercise jurisdiction over persons brought into the 
state by the fraud or force of the plaintiff. Williams v. Reed, 29 N. J. L. 385 (1862). 
But there is no reason why this should not be done if the plaintiff is innocent of any 
wrong. Taylor, petitioner, 29 R. I. 129, 69 Atl. 553 (1908). It is no objection that 
the defendant isin jail. Ramsay v.M’Donald, 1 W. Bl. 30 (1748); White v. Underwood, 
135 N.C. 25, 34 S. E. 104 (1899); Platner v. Sherwood, 6 Johns. Ch. (N. Y.) 118 (1822). 

* See VINER, ABRIDGMENT, Tit. “Privilege,” B. pl. 3 (Party); C. pl. 16 (Witness). 

5 “The privilege rests on the supreme necessity of attending the business of Par- 
liament, the King’s highest court.” 3 Stusss, Const. Hist. or ENG., 495. 

6 See McItwain, THE HicH Court oF PARLIAMENT AND ITS SUPREMACY, chap. 3. 
Cf. “A prayer for the High Court of Parliament,”’ Book or ComMON PRAYER. 

7 Act 10 Geo. ITI, c. 50. 

8 U. S. Const., Art. I, sec. 6, para. 1; 1 “as A. St. Law, 68. 

9 See 3 BLACKSTONE, CoMMENTARIES, 28 

10 Benyon »v. Evelyn, O. Bridg. 324 (1664). 1 Cole v. Hawkins, 2 Str. 1094 (1738). 

2 Poole v. Gould, 1 H. & N. 99 (1856); Flechter v. Franko, 21 'N. Y. Civ. Pro. 34, 
15 N. Y. Supp. 674 (1891). See VINER, "ABRIDGMENT, Tit. “Privilege, ” B. Pl. 24. 
See also Alderson, Jupic1aL Writs, § 117. 

18 A few states by constitutional provision have extended the common-law im- 
munity from arrest to cover service of civil process. See CooLtry, Const. Lruta- 
TIONS, 5 ed., p. 161. Two jurisdictions have unjustifiably reached the same result 
by judicial interpretation. Bolton v. Martin, 1 Dall. (Pa.) 296 (1788); Miner v. Mark- 
ham, 28 Fed. (Wis.) 387 (1886). But the weight of authority is contra. Howard ». 
Trust Co., 12 App. D. C. 222 (1898); Peters v. League, 13 Md. 58 (1858); Rhodes 2. 
Walsh, 55 Minn. 542, a W. 212 (1893); Berlet v. Weary, 67 Neb. 375, 93 N. W. 238 
(1903); Bartlett v. Blair, 68 N. H. 232, 38 ‘Atl. 1004 (1895); Worth v. Norton, 56 S. C. 
56, 3, S. E. 792 (1899). 

But see Cameron v. Roberts, 87 Wis. 291, 58 N. W. 376 (1894), (holding the 
service void). 
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But special considerations govern the case of non-residents. If the 
court requires their presence, and will be deprived of it unless they are 
privileged in civil suits, a perfect case for privilege is made out. Material 
witnesses frequently reside outside the jurisdiction, and since they can- 
not be subpcenaed and their presence is necessary for the proper ad- 
judication of controversies, no obstacles should be put in the way of 
their voluntary appearance. Therefore in accordance with the practical 
needs of the situation, non-resident witnesses have everywhere been 
held privileged from service of summons while in a state for the purpose 
of attending judicial proceedings.* The majority of states 1* have the 
same tule for non-resident parties.!7 But it would seem that it is the 
party’s own interest, whether he be plaintiff or defendant, and not the 
court’s, which demands his presence.'* The court will not be hampered 
by his absence, nor will the possibility of other actions keep him away 
if it is to his advantage to come into a state. Hence the practical neces- 
sity for the privilege does not exist. The argument found in the cases 
granting the immunity, that “the courts should be open and accessible 
to all” }® cuts both ways and leads to the conclusion that non-resident 
parties should be amenable to, rather than privileged from, service of 
process. In the case of legislators the privilege is granted by the sov- 
ereign only to its own lawmakers and can obviously have no extra- 
territorial effect. Within the territory of the sovereign it is equally 
violated by arrest at home or in another county, or, under the Federal 
Constitution, in another state. Even in the few jurisdictions where 
the immunity extends to civil process, no distinction has been made 
between service at the residence and elsewhere.” 

This analysis\of the privilege as the privilege of the court has been 
disregarded in the recent case of Filer v. M’Cornick,™ holding exempt 
from process a non-resident temporarily in the state on public business. 
The president of a bank, which was a stockholder in the Federal Reserve 


15 Walpole v. Alexander, 3 Doug. 45 (1782); Chittenden v. Carter, 82 Conn. 58s, 
74 Atl. 884 (1909); Fidelity and Cas. Co., v. Everett, 97 Ga. 787, 25 S. E. 734 (1896): 
Mayer v. Nelson, 54 Neb. 434, 74 N. W. 841 (1898); Mulhearne v. Press Pub. Co., 53 
N. J. L. 153, 21 Atl. 186 (1890). 

16 Stewart v. Ramsey, 242 U. S. 128 (1916); Hale ». Wharton, 73 Fed. 739 (1896); 
Halsey v. Stewart, 4 N. J. L. 426 (1817); Matthews v. Tufts, 87 N. Y. 568 (1882); 
Andrews v. Lembeck, 46 Ohio St. 38 (1888); Partridge v. Powell, 180 Pa. St. 22, 36 
Atl. 419 (1897). Sag 

17 To extend the privilege to defendants brought into the state by extradition is to 
lose sight of the reason for the rule. Reid v. Ham, 54 Minn. 305, 56 N. W. 35 (1893); 
Netograph Man. Co. v. Scrugham, 197 N. Y. 377, 90 N. E. 962 (1910). Where the 
privilege is granted it rests upon interstate courtesy. Martin v. Bacon, 76 Ark. 158, 
88 S. W. 863 (1905); Compton et al. v. Wilder, 40 Ohio St. 130 (1883). The express 
provisions of treaties affect the case of a person extradited from a foreign country. 
In re Reinitz, 39 Fed. 204 (1880). 

18 The following cases denied the privilege to non-resident plaintiffs: Bishop ». 
Vose, 27 Conn. 1 (1858); Guyen v. McDaneld, 4 Ida. 605, 43 Pac. 74 (1895); Baisley 
v. Baisley, 113 Mo. 544, 21 S. W. 29 (1893); Tiedeman v. Tiedeman, 35 Nev. 259, 
129 Pac. 313 (1912); Baldwin v. Emerson, 16 R. I. 304, 15eAtl. 85 (1888). See Chit- 
tenden v. Carter, supra. One jurisdiction denies the privilege to non-resident de- 
fendants. Ellis ». De Garmo, 17 R. I. 715, 24 Atl. 579 (1892); Capewell v. Sipe, 17 
R. I. 475, 23 Atl. 14 (1891). 

19 Halsey v. Stewart, supra, per Southard, J. 

20 Berlet v. Weary, supra, and cases cited in note 13. 

21 260 Fed. 309 (1919). See RECENT CASES, imfra, p. 734. 








724 HARVARD LAW REVIEW 


Bank, was called by the governor of such bank to attend a conference 
in another state to discuss means of selling treasury certificates for war 
. purposes. While in the other state he was served with process. The 
court on motion quashed the service. This decision rests the privilege 
upon the policy of making public service attractive. It is submitted 
that responsible men will not be deterred from public duty by a fear of 
suits in strange jurisdictions. The privilege from process exists solely 
to prevent the clogging of judicial business,” and it is the duty of the 
court to exercise the powers delegated to it and to refrain therefrom 
only when required to do so by the exigencies of judicial machinery. 
When it becomes desirable to have a different set of rules for the enforce- 
ment of the personal obligations of men in public life, the legislatures 
doubtless will enact appropriate legislation. 





RECENT CASES 


ApopTion — WILLS — PARTIAL REVOCATION OF A WILL BY ADOPTION OF 
A Cuitp. — A testatrix adopted a child in the manner prescribed by statute. 
The statute provided that the parties to the adoption should have all the rights 
and duties incident to the natural relation of parent and child (1915 Kan. 
Gen. Stat., §§ 6362, 6363). The Statute of Wills provided for the partial 
revocation of the will of a parent in favor of a child born after the execution 
of the will (1915 Kan. Gen. Stat., § 11795). Held, that the adoption effected 
a partial revocation of the will. Dreyer v. Schrick, 185 Pac. 30 (Kan.). 

At common law, a will disposing of all the testator’s property, and making 
no provision for the future wife and child, was revoked by subsequent mar- 
riage and the birth of a child. Marston v. Fox, 8 A. & E. 14; Glascott v. Bragg, 
111 Wis. 605, 87 N. W. 853. Since the basis of the rule is the change in the 
testator’s circumstances, the same’ result has been reached when the child 
was adopted instead of born into the family. Glascott v. Bragg, supra. Under 
such a statute of adoption, as in the principal case, an adopted child has been 
held to come within the term “children” as used in a statute of descent. . 
Lanferman v. Vanzile, 150 Ky. 751, 150 S. W. 1008. So also as to “issue” 
in statutes of distribution. Scott v. Scott, 247 Fed. 976; Buckley v. Frazier, 
153 Mass. 525, 27 N. E. 768. The same result has been reached where the 
words were “lineal descendants.” State v. Yturria, 204 S. W. (Tex.) 315; 
In re Cook’s Estate, 187 N. Y. 253, 79 N. E. 991. In accord with the principal 
case, it has been held, that, for the purpose of partial revocation of wills, chil- 
dren adopted are children “born.” Bourne v. Downey, 184 App. Div. 476, 
171 N. Y. Supp. 264; In re Sandon’s Will, 123 Wis. 603, 101 N. W. 1089. 
But there is also authority to the contrary. Goldstein v. Hammell, 236 Pa. 
305, 84 Atl. 772; Evans v. Evans, 186 S. W. (Tex.) 815. The view of the prin- 
cipal case seems correct, since the adopted child, though it is not a child “born” 
to the testator, is given by statute all the rights, interests, and duties of such 
a child. The result should not be affected by the fact that the adoption statute 
was enacted prior to the statute to be construed. Buckley v. Frazier, supra; 
Scott v. Scott, supra. 





# “The reason for this (denial of privilege) is that such a summons amounting 
simply to notice does not obstruct the administration of justice nor interfere with 
a = of a party to a suit then on trial.” Ellis v. De Garmo, supra, per 

tinnes, J. 
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AGENCY — Princrpat’s Liapitity TO Turrp PERSONS IN Tort — WHo Is 
LIABLE FOR NEGLIGENCE OF DRIVER OF HirED Motor VEHICLE. — The de- 
fendant hired an automobile and a chauffeur from A for three months. While 
driving the defendant, the chauffeur negligently ran over plaintiff’s intestate. 
Held, og the defendant is not liable. McNamara v. Leipzig, 125 N. E. 244 
(N. Y.). 

The defendant hired an auto-truck and a chauffeur from A for use in his 
business. The chauffeur, while engaged in delivery work for the defendant, 
negligently injured the plaintiff. Held, that the defendant is liable. Finegan 
v. Piercy Contracting Co., 178 N. Y. Supp. 785 (App. Div.). 

For a discussion of these cases, see NOTES, p. 714, supra. 


BANKRUPTCY — PROPERTY PassING TO TRUSTEE — LEASEHOLD INTERESTS 
— LANDLORD’s RicHT OF Entry. — The landlord, under a lease providing for 
a right of entry for condition broken, becomes entitled to enter for failure to 
pay rent and royalties. The tenant becomes bankrupt, and the landlord then 
seeks to enter against the bankrupt’s trustee, in possession. Held, that he 
may do so. Matter of Elk Brook Coal Co., 44 Am. B.R. 283 (Dist. Ct. Pa., 1919). 

For a discussion of this case, see NOTES, p. 709, supra. 


BANKRUPTCY — PROPERTY PASSING TO ‘TRUSTEE— VOLUNTARY PRO- 
CEEDINGS INSTITUTED IMMEDIATELY PRIOR TO AN EXPECTED INHERITANCE. — 
An insolvent debtor filed a voluntary petition in bankruptcy knowing that his 
mother, who had made a will in his favor, could live only a few days. A creditor 
moved to set aside the adjudication on the ground that this was fraudulent. 
Held, that the motion be denied. Matter of Swift, 44 Am. B. R. 211 (Dist. Ct. 
N. D. Ga.). 

It was one of the prime purposes of the Bankruptcy Act to enable an honest 
insolvent dtbtor to be discharged from creditors’ claims against him upon 
giving up all his non-exempt property. And the Act does not restrict the 
filing of petitions to cases where the debtor has no hope of ever being solvent 
again. If the court has jurisdiction, no creditor has any standing to object to 
a voluntary petition by a natural person. Jn re Carlton, 115 Fed. 246; In re 
Ives, 113 Fed. 911. If any injustice is done in the principal case, it seems to 
flow from the fact that the creditor derives no benefit from the debtor’s spes 
successionis which had become almost a certainty at the time of the petition. 
This result, however, follows from the doctrine that a spes, be it ever so cer- 
tain of fulfillment, is not property, and hence that it does not pass to the 
trustee in bankruptcy. Moth v. Frome, 1 Amb. 394. But this doctrine of the 
nature of a spes is not confined to courts of bankruptcy. Thus an expectancy 
is not property which can be the subject of a trust, or which can be reached 
by a creditor’s bill. Jn re Ellenborough, [1903] 1 Ch. 697; Smith v. Kearney, 
2 Barb. Ch. 533. Perhaps the fact that no previous decision seems to have 
raised the point involved in the principal case shows that it is not one of such 
grave practical importance as to demand the immediate change of our bank- 
ruptcy law. As the law stands, the decision seems unassailable. 


BANKS AND BANKING—NatTiIonaL Bank Act — Usury — CONSTRUC- 
TION OF NATIONAL BANK Act AUTHORIZING INTEREST AT RATE ALLOWED BY 
LAWS OF THE STATE. — The defendant national bank discounted the plaintiff’s 
short-time note-at eight per cent, taking interest in advance. The National 
Bank Act provides that national banks may charge interest, “at the rate al- 
lowed by the laws of the state where the bank is located,” and declares that 
knowingly charging a greater rate is usury. (REV. Stav., §§ 5197, 5198.) 
Eight per cent was the maximum interest rate allowed by statute in Georgia, 
where the defendant bank was located (1910, Ga. Copr, §§ 3426, 3436); but 
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the Georgia Supreme Court had held that taking interest upon short-time 
paper in advance at eight per cent was usurious. (Loganville Banking Co. v. 
Forrester, 143 Ga. 302, 84 S. E. 961.) The plaintiff, having sued in the state 
court to recover the penalty allowed by the National Bank Act, on certiorari, 
Held, that the transaction does not violate the statute. Pitney, Clarke, and 
Brandeis, JJ., dissenting. Evans v. National Bank of Savannah, U. S. Sup. 
Ct., No. 67, October Term, 1919. 

The sole question seems to be what is meant by the words of the National 
Bank Act, “‘at the rate of interest allowed by the laws of the state where the 
bank is located.” In determining what are the laws of a state, the Supreme 
Court usually follows the latest state decision upon the question. Union 
National Bank v. Louisville, Etc. R. R. Co., 163 U. S. 325; Bucher v. Cheshire 
R. R. Co., 125 U.S. 555. The “rate of interest” has been construed to include 
the mode of charging interest. Where a state statute declared that interest 
compounded oftener than annually was usury, a note bearing interest com- 
pounded semi-annually was held usurious under the National Bank Act, 
although the total interest did not exceed the maximum allowed by State 
law. Citizens National Bank v. Donnell, 195 U. S. 369. Furthermore, the 
obvious intent of the framers of the National Bank Act was that national 
banks should charge as much but not more than state banks. In favor of the 
principal case, it may be said that, contrary to the Georgia case, the weight 
of authority and long-established business custom is that the taking of in- 
terest in advance at the maximum rate is not usury. Bank of Newport v. 
Cook, 60 Ark. 288, 30 S. W. 35; Stark & Wales v. Coffin, 105 Mass. 328. But 
the majority opinion does not purport to question the correctness of the Georgia 
decision. Thus the dissenting opinion seems the better one. 


BANKS AND BANKING — NATIONAL BANKS — POWER OF NATIONAL BANK 
TO ACQUIRE AND OPERATE A STREET Rattway. — A street railway was built 
over certain streets in a village under a twenty-five year franchise granted by 
the village. The railway was twice placed in the hands of a receiver, and 
under the second receivership was sold to a national bank, which bought in 
the property in order to protect the bonds of the company which it owned. 
The bank continued to operate the road for a short time. Failing to find a 
purchaser, it was about to discontinue operation and dismantle the road. 
The village brought suit to enjoin the discontinuance. The bank pleaded its 
lack of power to assume the obligations of the franchise to operate the road. 
Held, that the bank be authorized to discontinue operation and dismantle 
the road. Gress v. Village of Ft. Loramie, 125 N. E. 112 (Ohio). 

For a discussion of this case, see NOTES, p. 718, supra. 


ConFiict or Laws — Capacity — NoTE MADE By MarrreD WomMAN IN 
ONE STATE PAYABLE IN ANOTHER. — An action was brought in Virginia upon 
a promissory note executed and delivered by a married woman in Tennessee, 
where she was without capacity to contract. The note was payable in Vir- 
ginia, where the disabilities of coverture had been removed. Held, that cover- 
ture is no defense. Poole v. Perkins, 101 S. E. 240 (Va.). 

A fair degree of unanimity has obtained with reference to the question of 
the controlling law as to capacity to enter into a personal contract. In the 
United States, in case of conflict between the law of the domicile and the law 
of the place where the contract is made, the question is resolved with refer- 
ence to the latter. Bell v. Packard, 69 Me. 105; Milliken v. Pratt, 125 Mass. 
374. And as the existence of a contract must depend, in our system of terri- 
torial law, upon the effect conferred by the law in force where the agreement 
is entered upon, the lex loci contractus controls, as to capacity, in case of con- 
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flict between that law and the law of the place of performance. Union Nat. 
Bank v. Chapman, 169 N. Y. 538, 62 N. E. 672; Hager v. Nat. Ger. Am. Bank, 
105 Ga. 116, 31 S. E. 141. Contra, Mayer v. Roche, 77 N. J. L. 681, 75 Atl. 
235. The court seems, in the instant case, to have failed to distinguish clearly 
between capacity and the broader question of the validity of contracts generally 
— such as the effect of particular provisions of a contract which admittedly 
exists. There have been various holdings as to the latter: that the governing 
law is that of the place of making, of the place of performance, or of the place 
intended by the parties to the contract. See Joseph H. Beale, “What Law 
Governs the Validity of a Contract,” 23 Harv. L. REV., 79-103, 194-208. 
And there is considerable force in the contention that this question, too, should 
be governed by the law of the place where the agreement is made. See Beale, 
23 Harv. L. REv., 270-272. Considerations of convenience have doubtless 
influenced the court in the principal case, but the decision can hardly be justi- 
fied on principle or authority. 


CONSTITUTIONAL Law — ConFiict oF LAws— Statute Takinc Away 
RicHT OF ACTION ARISING IN ANOTHER STATE FOR DEATH BY WRONGFUL 
Act. — The plaintiff’s intestate was killed in Ohio through the negligence of 
the defendant, the Ohio statutes giving a right of action to the administrator 
for death by wrongful act. The plaintiff brought this action in Illinois under 
a statute allowing suits for the recovery of damages for such a death even 
though occurring without the state. Pending an appeal and before any final 
judgment, the Illinois statute was amended so. as to forbid the institution or 
prosecution of any such action arising outside of the state, though allowing 
actions for such deaths within the state. Held, that the plaintiff may not re- 
cover. Wall v. Chesapeake & O. Ry. Co., 125 N. E. 20 (Ill). 

A statute is not brought into conflict with the Fourteenth Amendment by 
the mere fact that it is retrospective in its operation. League v. Texas, 184 
U. S. 156. But vested rights of property, regardless of their source, whether 
contractual or otherwise, come within its protection. See Pritchard v. Norton, 
106 U. S. 124, 132. See also Taytor, DuE Process or Law, §§ 224 e¢ seq. 
A statute may deprive a person of his property as effectually by taking away 
all means of enforcement as by denying its existence. Ettor v. Tacoma, 228 
U. S. 148. Thus a repealing act which takes away all remedy for a right of 
action for injuries to property is unconstitutional. Ettor v. Tacoma, supra. 
It has been held, however, that there can be no vested right in a claim of. 
damages for personal injuries or death. Carson v. Gore-Meenan Co., 229 Fed. 
765. But this seems too broad. Where such a right of action is assignable or 
survives, it would seem clearly to be “property,” even though not reduced to 
judgment; and a statute taking away such a local cause of action would be 
unconstitutional. See Louisiana v. New Orleans, 109 U. S. 285, 291; Angle v. 
Chicago, &c. Ry., 151 U.S. 1, 19. The Constitution requires that any policy 
a state may adopt as to the limits of the jurisdiction of its courts must operate in 
the same way on its own citizens and those of other states. Blake v. McClung, 
172 U. S. 239. But in other respects each state may determine how far its 
courts, having jurisdiction of the parties, shall hear and decide transitory 
actions, where the cause of action has arisen outside of the state. Chambers 
v. Baltimore & O. R. Co., 207 U. S. 142; St. Louis, &c. R. Co. v. Taylor, 210 
U. S. 281. See 17 Harv. L. Rev. 54. Accordingly, the principal case does 
not involve any question of “due process” but merely illustrates the old 
principle that the laws of one state can have no extraterritorial effect except 
by the permission of other states. Paul v. Virginia, 75 U: S. (8 Wall.) 168; 
Huntington v. Aitrill, 146 U. S. 657. See 32 Harv. L. Rev. 172. It would 
seem, however, that the court might have avoided a harsh result by so in- 
terpreting the statute as to avoid retrospective operation. 
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DaMaGEsS — MiTIGATION OF DamaGes— EFFECT OF VIOLATION OF A 
Contract Duty Owep To A Turrp Person. — The plaintiff sent a message 
by the defendant company, authorizing his agents to sell certain land at 
$55 an acre. The message as delivered read $50 an acre. The agents made a 
contract of sale at the lower figure, which provided for a deposit of $500 in a 
bank to be paid the buyer as his damages, “if default was made by the seller.” 
The plaintiff conveyed the land at the contract price, which was $800 less 
than he would have received at the price he quoted to the defendant. Held, 
that the plaintiff can recover only $500. Western Union Telegraph Co. v. 
Southwick, 214 S. W. (Tex. 987). 

The principle is well established in the law of damages that a plaintiff can- 
not recover for any injury which he could reasonably have avoided. Western 
Union Telegraph Co. v. Williams, 57 Tex. Civ. App. 267, 122 S. W. 280; Postal 
Telegraph & Cable Co. v. Schaefer, 110 Ky. 907, 62 S. W. 1119. But a plaintiff 
is not required to violate the rights of third parties in order to mitigate the 
injury to himself. Kankakee, etc. R. R. Co. v. Horan, 23 Ill. App. 259. See 
Leonard v. New York Telegraph Co., 41 N. Y. 544, 566. Thus in the principal 
case it becomes essential to decide whether the contract was in the alternative 
or not. The use of the word “default” would seem to indicate an intent to 
bind the vendor to a single obligation, with liquidated damages for a breach 
thereof. See Ropes v. Upton, 125 Mass. 258, 261." Judged by the constructions 
in the decided cases the contract in the principal case does not seem to be in 
the alternative. Howard v. Hopkyns, 2 Atk. 371; Zimmerman v. Gerzog, 13 
N. Y. App. Div. 210, 43 N. Y. Supp. 339; Diulls v. Doebler, 62 Conn. 366, 
26 Atl. 398. Hence, the plaintiff was not required to break his contract with 
the purchaser and surrender his deposit, and should have recovered $800. 
The fact that the deposit was in the hands of a third party makes no dif- 
ference. See 29 Harv. L. REV. 454. 


Divorce — CusTODY AND SUPPORT OF CHILDREN — WHAT LAW CREATES 
AND ENFORCES OBLIGATION OF A DIVORCED FATHER TO SUPPORT CHILDREN. — 
An Illinois court divorced the plaintiff from her husband and gave her the 
custody of the children, but made no provision for their maintenance. Sub- 
sequently the plaintiff and her children became residents of Missouri, as did 
the father also. On the death of the latter, the plaintiff sued his executor in 
Missouri for the maintenance of the children since divorce. Held, that she can 
recover. Winner v. Shucart, 215 S. W. 905 (Mo.). 

When the parents are divorced, some courts, with or without statutory per- 
mission, impose on the father the duty of supporting the children even though 
their custody has been granted to the mother. Plaster v. Plaster, 47 Ill. 290; 
Gibson v. Gibson, 18 Wash. 489, 51 Pac. 1041. Contra, Ramsey v. Ramsey, 
121 Ind. 215, 23 N. E. 69. While the obligation to support is often made a 
part of the divorce decree, it may be imposed on a subsequent application, 
provided the court granting the divorce still has personal jurisdiction over the 
parties. McKay v. Superior Court, 120 Cal. 143, 52 Pac. 147; Gibson v. Gibson, 
supra. Such an alimentary obligation is not penal in its nature; the court 
imposes it on the father for the sake of the child and to prevent the burden of 
its support from falling on the state. Such an obligation, therefore, should 
be created and enforced at the domicile of the child or his place of residence for 
the time being, for no other sovereign has any interest in his support. See 
J. H. Beale, “The Progress of the Law, 1918-1919 — The Conflict of Laws,” 
33 Harv. L. Rev. 14-15. Similarly, if a statute of an adult pauper’s domicile 
imposes an alimentary obligation on the parent which the law of the latter’s 
domicile does not, only the courts of the pauper’s domicile should enforce per- 
formance of the obligation. See Coldingham Parish Council v. Smith, [1918] 
2 K. B. 90. Courts should reach a similar result, as did the principal case, 
when the new duty is judicially imposed. 
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Divorce — JupicIAL SEPARATION — PETITIONER’S ADULTERY AS DE- 
FENSE — EFFECT OF RESPONDENT’S CONNIVANCE. — A decree of dissolution 
on the ground of the wife’s adultery was refused because of the petitioner’s 
own conduct conducing to her acts. The wife then sought a judicial separa- 
tion on the ground of cruelty. The Divorce Court granted the decree. On 
appeal, held, that the wife’s adultery is an absolute bar to a decree of judicial 
separation. Everett v. Everett, 121 L. T. R. 503 (Court of Appeal). 

The petitioner on his return from foreign service found his wife living in 
adultery under such conditions as to endanger the health and morals of his 
own children by her. He removed the children to the home of a friend, with 
whom he later had intercourse.. He desires a divorce in order to marry this 
second woman, who appears to be making a good home for his children. A 
decree nisi for dissolution having been granted, the King’s Proctor intervened, 
asking that the decree be dismissed. But the court in the exercise of its dis- 
cretion held, that the decree be made absolute. Wilson v. Wilson, 36 T. L. R. 
ot (Prob. Div. & Adm. Div.). : 

The respondent wife was incited to adultery by the petitioner, who him- 
self was guilty of adultery down to the time of the petition. The court being 
convinced that the respondent will later marry the corespondent, who appears 
worthy and sober, held, that a decree nisi issue and the respondent be given 
custody of the children. Marven v. Marven, 36 T. L. R. 106 (Prob. Div. & 
Adm. Div.). 

Adultery of the petitioner is ordinarily a bar to a decree for judicial separa- 
tion. Hawkins v. Hawkins, 193 N. Y. 400, 86 N. E. 468; Otway v. Otway, 13 
P. D. 141. But where the petitioner’s adultery has been condoned by the 
respondent there is authority under which the Court of Appeal in the Everett 
case might have granted the decree of separation. Amichini v. Anichini, 
2 Curt. 210. See 20 & 21 Vict. c. 85, § 22. Cf. Drarr Act Com’rs UNIFORM 
StaTE Laws, ANNULMENT OF MarriaGE & Divorce, § 5 (1907). Failure 
to do so drives the wife back to a life of prostitution under the husband’s 
orders. A better result is reached by the lower court in the other two cases 
where decrees of dissolution issued. For in most jurisdictions after such an 
absolute divorce remarriage is open even to guilty parties. See 20 & 21 VICT. 
c. 85, § 57. See also Strmson,’Am. Stat. Law, § 6241; BisHop, Mar., Drv. 
& SEP., § 706. But see People v. Baker, 76 N. Y. 78. Moreover, there is au- 
thority to support these two decisions where the petitioner’s adultery was 
condoned. Cumming v. Cumming, 135 Mass. 386; Jones v. Jones, 18 N. J. 
Eq. 33; Burdon v. Burdon, [1901] P. 52. See TrrFANY, Dom. REL., § 108. Such 
a plea as adultery by way of recrimination fails when it does not itself show 
sufficient grounds for a divorce. House v. House, 131 N. C. 140, 42 S. E. 546. 
Certainly the connivance appearing in the principal cases should be as de- 
structive to a recriminatory plea as mere condonation. 


Equity — JURISDICTION — RicHT OF A MINoR CHILD TO MAINTENANCE 
BY FaTHER. — The defendant had abandoned his wife and minor children. 
The children, by their next friend, bring a bill in equity requesting a monthly 
allowance for maintenance, and that the same be made a lien upon the de- 
fendant’s property. Held, that the bill be dismissed. Rawlings v. Rawlings, 
83 So. 146 (Miss.). 

At common law the duty of a father to support his infant child was regarded 
as a mere moral obligation. See Shelton v. Springett, 11 C. B. 452, 455; Bazeley 
v. Forder, L. R. 3 Q. B. 559, 565. This.duty has been enforced indirectly by 
holding the father liable, by a fiction of implied authority to those who supply 
the children with necessaries. Walters v. Niederstadt, 194 S. W. 514 (Mo.). 
See 10 Harv. L. REv. 454. In equity the court may decree maintenance out 
of the child’s separate estate if the father is unable to provide satisfactory 
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support. Bedford v. Bedford, 136 Tll. 354, 26 N. E. 662. See Buckworth v. 
Buckworth, 1 Cox, 80, 81. But in no instance would equity compel a father to 
maintain his child, for no legal obligation was recognized. But more recently 
many courts have declared that the father is under a legal duty to support 
his minor children. Porter v. Powell, 79 Iowa 151, 44 N. W. 295. See Treasurer 
& Receiver General v. Sermini, 229 Mass. 248, 251, 118 N. E. 331. See also 
o Harv. L. Rev. 488. The dissenting opinion in the principal case contends 
that equity should act, since the law gives no remedy for the violation of this 
new legal duty. But it would seem that this is not a relative duty but an ab- 
solute one, for which there is properly no correlative legal right. See 1 AUSTIN, 
JURISPRUDENCE, 4 ed., 67, 413; Langdell, “A Brief Survey of Equity Juris- 
diction,” 1 Harv. L. Rev. 55. The law is well settled in accordance with the 
majority opinion that equity will not order a father to provide maintenance 
in the absence of an express statutory enactment. Huke v. Huke, 44 Mo. 
App. 308. See Alling v. Alling, 52 N. J. Eq. 92, 96; 27 Atl. 655, 657. The 
— is interesting as illustrative of a recurring tendency to identify law and 
morals, 


Equity — PROCEDURE — CrossBILL IN Equity AppInc NEw PartIEs. — 
The assignee of a real estate mortgage brought action thereon against a pur- 
chaser of the property who had assumed the debt. The defendant filed a 
counterclaim against the plaintiff for damages resulting from fraud practiced 
in inducing him to purchase the property, and a demand on the same account 
against several new parties alleged to have participated in the fraud. The 
Kansas statutes allowed new parties to be brought in by counterclaim, but 
the defendant had not complied with the statutory provisions. (1915 Kan. 
Gen. StaT., §§ 6930, 6991.) Held, that the parties were properly joined. 
Davies v. Lutz, 185 Pac. 45 (Kan.). 

The flat rule that new parties may never be joined by a crossbill has been 
laid down in many cases, on the theory that the defendant may bring in only 
parties necessary to the complaint, and this he must do by objection for non- 
joinder. Patton v. Marshall, 173 Fed. 350; Richman v. Donnell, 53 N. J. Eq. 
32, 30 Atl. 533 (discredited by Green v. Stone, 54 N. J. Eq. 387, 34 Atl. 1099); 
Perea v. Harrison, 7 N. M. 666, 41 Pac. 529. There is a tendency in the later 
cases to allow new parties by crossbill when, as in the principal case, the new 
parties are necessary to the relief sought against the complainant by the 
crossbill, or to a complete determination of the questions raised by it. Ulman 
v. Iaeger, 155 Fed. 1011; Indian River Mfg. Co. v. Wooten, 48 Fla. 271, 37 
So. 731; Green v. Stone, supra. A crossbill which sets up matter not perti- 
nent to that of the original bill and seeks no relief against the complainant, 
should be dismissed for want of equity. Andrews v. Hobson’s Adm’r, 23 Ala. 
219; Daniel v. Morrison, 6 Dana, 182; Josey v. Rogers, 13 Ga. 478. This on 
principle should be the test of any crossbill, regardless of whether new parties 
are sought to be added by it or not. In the majority of the cases laying 
down the rule that new parties may never be thus added, the same result 
would have been reached under this test. It was easy for the court in the 
principal case to reach the proper result because of the liberalization of 
the common-law rule as to new parties in the Kansas statutes cited. Cf. 
31 Harv. L. REv. 1034. 


FOREIGN CORPORATIONS — VALIDITY OF SERVICE ON AGENT FOR FOREIGN 
CAUSE OF ACTION AFTER WITHDRAWAL FROM STATE. — A foreign corporation, 
doing business in New York, appointed an agent for receiving service on it, 
as required by statute. (CopE Civ. Pro., § 1780; Gen. Corp. L. §§ 16, 432.) 
Prior to this suit, the corporation had withdrawn from the state, but had 
failed to revoke the agent’s authority. The plaintiff served the agent on a 
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cause of action arising outside of the state. Held, that such service is invalid. 
Chipman, Limited, v. T. B. Jeffery Co., 260 Fed. 856 (Dist. Ct. S. D. N. Y.). 

Statutes are common requiring foreign corporations to designate some 
local agent upon whom process may be served. These are unquestionably 
valid. In re Louisville Underwriters, 134 U.S. 488; Lafayette Ins. Co. v. French, 
18 How. (U. S.), 404; N. E. Mutual Life Ins. Co. v. Woodworth, 111 U. S. 138. 
Statutes may insist on the maintenance of such an agent as long as outstanding 
liabilities incurred in the state exist, irrespective of the continuance of busi- 
ness therein. Groel v. United Electric Co., 69 N. J. Eq. 397, 60 Atl. 822. See 
19 Harv. L. Rev. 52. It may also be provided that such agent shall be liable 
to service in actions arising without the state. Bagdon v. Phil. & Reading 
Coal Co., 217 N. Y. 432, 111 N. E. 1075; Smolik v. Phil. & Reading Coal Co., 
222 Fed. 148. See 29 Harv. L. Rev. 880. The basis of consent to such pro- 
visions is the transaction of business within the state. Though the corpora- 
tion should not be allowed to escape liability resulting from the business 
transacted within the jurisdiction by withdrawing its business therefrom, 
justice does not require that liability to suit continue with respect to actions 
arising without the jurisdiction. Hence, even though the statute requires the 
appointment of an “irrevocable agent,”’ such agency may be effectively re- 
voked so as to invalidate service on such person as to foreign causes of action. 
Mutual R. F. L. Ass’n v. Boyer, 62 Kan. 31, 61 Pac. 387. Hunter v. Mutual 
Reserve Life Ins. Co. et al., 218 U.S. 573. See also Williams v. Mutual R. F. L. 
Ass'n, 145 N. C. 128, 58 S. E. 802. Since it is the withdrawal of business and 
not the formal revocation of the agency which takes such causes of action out 
of the jurisdiction of this court, it was correctly decided in the principal case 
that the lack of such revocation is immaterial. See Mutual R. F. L. Ass’n v. 
Boyer, supra; BEALE, FOREIGN Corp., §§ 279 ef seq. 


FRAUDULENT CONVEYANCES — BuLK SALES Acts — WHat Is MERCHAN- 
DISE UNDER A BULK SALES STATUTE. — The plaintiff was a creditor of one 
of the defendants. The latter sold his restaurant, together with all the food 
and fixtures therein, to the other defendant. Under a statute making the sale 
of a large part or the whole of a stock of merchandise void against creditors 
unless certain conditions are fulfilled, the plaintiff sought to have the property 
subjected to the payment of the debt due him. Held, that it is not subject 
to the payment of the debt. Swift & Co. v. Tempelos et al., 101 S. E. 8 (N. C.). 

For a discussion of the principles involved in this case see NOTES, p. 717, 


supra. 


GARNISHMENT — GARNISHEE’S RicHtT TO SET OrF CLAIMS AGAINST THE 
PrINcIPAL DEBTOR ACQUIRED AFTER SERVICE OF THE Writ.— The de- 
fendant bank, after it had been served with a writ of garnishment, allowed the 
principal debtor, one of its depositors, to draw checks for which he had 
no funds in the bank and later received deposits from him to cover the over- 
drafts. At no time between the service of the writ and the trial did the debtor’s 
account show a balance in his favor. The bank now contends that it is not 
liable, as garnishee, for these deposits. Held, that the bank is liable with no 
right of set-off. Benni v. First National Bank of Mildred, 68 Pitts. L. J. 22. 

The property subject to garnishment depends upon particular statutes. 
In most jurisdictions, it is only such as is in the hands of the garnishee at the 
service of the writ. Eller v. National Motor Co., 181 Iowa, 679, 165 N. W. 64; 
Gillette v. Cooper, 48 Kan. 632, 30 Pac. 13. But in the principal case the 
statute makes the garnishee chargeable with all that comes into his possession 
before answer. Glazier v. Jacobs, 250 Pa. 357, 95 Atl. 532. The garnishee’s 
right of set-off is determined independently of his liabilities. He is entitled 
to all set-offs existing at the time of service. Truan v. Range Power Co., 124 
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Minn. 339, 145 N. W. 26; Mass. R. L., c. 189, § 25. But if his claim arises 
after service, it is not available as a set-off. Wheeler v. Emerson, 45 N. H. 526. 
In the instant case, the court treats the deposits as after-acquired property 
subject to garnishment, and the overdrafts as after-acquired claims against 
the principal debtor, unavailable as defenses. Assuming this, it is submitted 
that where a garnishment statute creates responsibility for property acquired 
between service and answer, the courts should, for obvious reasons of business 
convenience, allow the garnishee to set off claims acquired during the same 
period. Furthermore, it seems improper to consider the deposits as claims 
due the principal debtor so as to be subject to garnishment. They are really 
payments of the garnishee’s claim for the overdrafts. Where the garnishee is 
an employer, this view has been taken as to wages payable in advance. Bump 
v. Augustine, 154 N. W. 782 (Iowa); Callaghan v. Pocasset Mfg. Co., 119 Mass. 
173. 

INSURANCE — MARINE INSURANCE — APPORTIONMENT BETWEEN WAR 
Risk AND Marine Risk. — The Admiralty requisitioned a vessel, the charter 
party providing that “the Admiralty shall not be held liable if the steamer 
shall be lost . . . in consequence of dangers of the sea . . . collision .. . or 
any other cause arising as a sea risk,” but the Admiralty took the risk of “all 
consequences of hostilities or warlike operations.”’ The vessel while navigat- 
ing at night without lights, in compliance with Admiralty orders, collided with 
another vessel also navigated without lights, and sank. Held, that the loss 
was not a consequence of hostilities or warlike operations. Britain Steamship 
Company, Lid. v. The King, [1919] 2 K. B. 670 (Court of Appeal). 

By one policy a vessel was insured against “all consequences of hostilities 
or warlike operations by, or against the King’s enemies,” and by another 
policy against the usual maritime perils “warranted free from . . . all con- 
sequences of hostilities and warlike operations.” While proceeding in convoy 
at night, zigzagging on a course ordered by a naval officer, the vessel ran upon 
a reef and became a total wreck. Held, that the loss falls upon the marine 
risk underwriters. British India Navigation Co. v. Green, et al., [1919] 2 K. B. 
670 (Court of Appeal). 

For a discussion of these cases, see NOTES, p. 708, supra. 


INSURANCE — MARINE INSURANCE — RECOVERY DENIED FOR PARTIAL 
Loss WHEN FOLLOWED BY ToTAL Loss FROM AN EXCEPTED PERIL. — A vessel 
was insured against marine risks only, including particular average, on a time 
policy. Indemnity for loss by war risks was contracted for by the British Ad- 
miralty, value to be ascertained at date of loss. Due to a partial loss by marine 
risks, the vessel depreciated in value to the extent of £1770. This loss re- 
mained unrepaired, and on a subsequent voyage, during the currency of the 
policy, the vessel was totally destroyed by war risks. Indemnity to the then 
value of the ship was paid by the Admiralty, and the owner sued the under- 
writer for its share of the £1770 partial loss. Held, that the partial loss may 
not be recovered. Wilson Shipping Co., Lid., v. British and Foreign Ins. Co., 
Lid., [1919] 2 K. B. 643. 

Section 77 (2) of the British Marine Insurance Act of 1906, which provides 
that there shall be no recovery for an unrepaired partial loss, when followed 
by a total loss, appears to contemplate a case where both partial and total 
loss would fall upon the underwriter. See 6 Epw. VII, c. 41. Reliance is 
placed, in the instant case, upon a decision of Lord Ellenborough to the effect 
that an unrepaired partial loss, which caused a depreciation in the value of 
the vessel, could not be recovered when there was immediately afterwards 
a total loss from an excepted peril. Livie v. Janson, 12 East, 648. Whether 
the principle of that decision is sound is open to question. See PHILLIPS ON 
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INSURANCE, 2 ed., 220. Justification for such a holding has been said to be 
that there is, looking at the whole period of the policy, no continuing preju- 
dice by the partial loss. See Lidgett v. Secretan, L. R. 6 C. P. 616, 630; Mc- 
ARTHUR, INSURANCE, 2 ed., 220. Recovery may be had if the -partial loss 
has been brought home to the assured by repair, though there is, thereafter, 
a total loss. Le Cheminant v. Pearson, 4 Taunt. 367. And if the unrepaired 
partial loss is fixed by a subsequent sale of the vessel, or by the termination of 
the policy, recovery may be had, for in these cases the partial loss has proved 
to be a real prejudice. Pitman v. Universal Ins. Co., 9 Q. B. D. 192; Lidgett v. 
Secretan, supra. Even accepting Livie v. Janson as binding authority, the 
principal case seems wrongly decided. The reason given for that decision — 
that there was no continuing prejudice — is certainly not present here, and 
the last cases cited above furnish a closer analogy. ' 

INSURANCE — MuTUAL BENEFIT INSURANCE — RIGHT OF BENEFICIARY 
TO REINSTATE SUSPENDED POLicy AFTER DEATH OF INSURED. — A policy 
issued ,by a fraternal life insurance company provided that a life benefit mem- 
ber, suspended for the non-payment of a monthly rate, might be reinstated 
within a certain time by complying with the by-laws of the company. While 
suspended, but before the expiration of the period for reinstatement, the 
holder of such a policy died. The beneficiary offers to pay the assessments in 
arrears and seeks thus to secure reinstatement. Held, that he may do so. 
Knights of the Maccabees of the World v. Johnson, 185 Pac. 82 (Okla.). 

The contract of insurance between a society and its members consists of 
the policy, application, charter, and by-laws taken together. Wallace v. 
United Order of Golden Cross, 106 Atl. 713 (Me.); Evans v. Supreme Council 
of Royal Arcanum, 223 N. Y. 497, 120 N. E. 93. These contracts usually im- 
pose suspension for non-payment, with a right to reinstatement within a certain 
time upon payment of arrears. Whether this right, when the insured dies 
during suspension, may be exercised by the beneficiary, is sometimes a trouble- 
some question. If the policy contains an express disclaimer of liability for 
death during suspension, it is clear that the beneficiary can assert no right. 
Ward v. Merchant's Life and Casualty Co., 139 Minn. 262, 166 N. W. 221. In 
the absence of such a provision, the courts have often reached the same re- 
sult by construction. Tabor v. Modern Woodmen of America, 163 S. W. 324 
(Tex. Civ. App.); Gifford v. Workmen’s Ben. Ass’n, 105 Me. 17, 72 Atl. 680; 
Campbell v. Supreme Lodge Knights of Pythias, 168 Mass. 397, 47 N. E. 1009. 
Other courts have reached the contrary result on the ground that by the 
.terms of the particular contract the period was one of grace and not of for- 
feiture. Provident Savings Life Assurance Soc. v. Taylor, 142 Fed. 709; Gott- 
lieb v. Abraham Lincoln Mut. Life Ins. Co., 225 Pa. 102, 73 Atl. 1057. Still 
other courts have found in the facts of the case before them a suspension, but 
also a subsequent waiver by the company of its rights. Jackson v. N. W. 
Mutual Relief Ass’n, 78 Wis. 463, 47 N. W. 733; McGowan v. N. W. Legion 
of Honor, 98 Iowa, 118, 67 N. W. 89; Dennis v. Mass. Ben. Ass’n, 120 N. Y. 
496, 24 N. E. 843. In the instant case the court has gone too far in fixing an 
absolute rule that the beneficiary may secure reinstatement of the policy. 
The rights of the beneficiary are determined by the terms of the original con- 
‘tract; and the problem, as in all contracts, is simply one of the manifested 
intention of the contracting parties. 


LANDLORD AND TENANT — TENANCIES AT WILL AND AT SUFFERANCE — 
LANDLORD’s LIABILITY FOR ForciBLE Eviction. — The plaintiff occupied a 
cottage upon the defendant’s premises as its employee. After he had left its 
service, the defendant gave him repeated notices to vacate and finally ejected 
him with the use of reasonable force. The plaintiff sued for forcible entry and 
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assault. Held, that the plaintiff cannot recover. Hemmings v. Stoke Poges 
Golf Club, 36 T. L. R. 77 (Court of Appeal). 

In England by statute a forcible entry to a peaceable possession by one en- 
titled to possession is made a criminal offense, but no civil remedy therefor 
is given to the party dispossessed. See Beddall v. Maitland, 17 Ch. Div. 174, 
188. There can be no recovery of the land by ejectment nor of damages for 
trespass quare clausum fregit. Turner v. Meymoit, 1 Bing. 158. See SALMOND 
on Torts, 3 ed., 154. But the tenant has been allowed to recover for assault, 
even though the landlord employed only such force as was reasonably neces- 
sary to eject him. Newton v. Harland, 1 M. & G. 644; Beddall v. Maitland, 
supra. ‘This doctrine is overruled by the principal case on the ground that 
since the statute in no way affects the civil rights and liabilities of the parties, 
as to civil actions the possession of the landlord is lawful although obtained 
by means of a criminal act. See Harvey v. Brydges, 14 M. & W. 437, 442; 
POLLocK ON Torts, 10 ed., 404; 4 AM. L. REv. 429. The older decisions seem 
preferable in that they more effectually check the evil which the statute aims 
to eradicate and since they dispense with the fiction of calling the landlord’s 
right to possession a sufficient actual possession to justify the use of force in 
protecting it. In most American jurisdictions, by statute, the tenant is given 
a civil action for the restoration of the premises. Phelps v. Randolph, 147 Ill. 
335, 35 N. E. 243. See 2 Taytor, LANDLORD AND TENANT, 9 ed., § 786. When 
the relief sought is for the assault, the weight of authority in this country is in 
accord with the principal case. Low v. Elwell, 121 Mass. 309; Walker v. 
Chanslor, 153 Cal. 118, 94 Pac. 606. Contra, Thiel v. Bull’s Ferry Land Co., 
58 N. J. L. 212, 33 Atl. 281; Bristor v. Burr, 120 N. Y. 427, 24 N. E. 937. See 
21 Harv. L. REV. 295. 


Process — MANNER AND EFFECT OF SERVICE — PRIVILEGE OF NOon- 
RESIDENTS TEMPORARILY IN A STATE ON A Pusiic Duty. — The president of 
a bank which was a stockholder in the Federal Reserve Bank was called by 
the governor of such bank to attend a conference in another state to discuss 
means of selling treasury certificates for war purposes. While in the other 
state he was served with process. Held, that a motion to quash the service 
be granted. Filer v. M’Cornick, 260 Fed. 309 (Dist. Ct. N. D. Cal.). 

For a discussion of this case, see NOTES, p. 721, supra. 


RECORDING AND Recistry Laws — Notice — EFFECT OF FRAUDULENT 
CANCELLATION OF RECORDS. — The payee of a note secured by a second 
“ deed» of trust upon a parcel of land, fraudulently procured the recorder to 
cancel the prior deed of trust. He then recorded his own deed and sold the 
note for value to the defendant, who had no actual notice of the prior deed. 
The plaintiff is the holder of a note secured by the prior deed of trust and 
brought this bill to have the cancellation set aside. Held, that this relief be 
granted. Sweet v. Leffel, 215 S. W. 908 (Mo). 

When a statute requires re-recording of a destroyed record, and a vendee 
fails to re-record within the allotted time, his rights may be defeated by a 
subsequent bona fide purchase for value from his vendor. Magee v. Merriman, 
85 Tex. 105, 19 S. W. 1002. The same is true if the vendee is at fault in mis- 
leading the subsequent purchaser, as by withdrawing his deed after having 
filed it for record. Webb v. Austin, 22 Ky. L. Rep. 764, 58 S. W. 808. But 
under the ordinary recording statute, such as that in the principal case and 
where the vendee himself is not at fault, he will be protected even though the 
records be destroyed. Paxson v. Brown, 61 Fed. 874; Cooper v. Flesner, 24 
Okla. 47, 103 Pac. 1016; Tucker v. Shaw, 158 Ill. 326, 41 N. E. 914. The same 
result is reached in case a provision for re-recording is merely permissive. 
Gammon v. Hodges, 73 Ill. 140; Ashburn v. Spivey, 112 Ga. 474, 37 S. E. 703. 
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Contra, Tolle v. Alley, 15 Ky. L. Rep. 529, 24 S. W. 113. Furthermore, when 
the vendee has complied with the recording requirements, his rights will not 
be prejudiced by the fact that the recorder’s negligence has misled purchasers. 
Bigelow v. Topliff, 25 Vt. 273. Nor can his title be made defeasible by the 
recorder’s intentional unauthorized act. See Robben v. Benson, 173 Pac. 
(Cal.) 766. The principal case introduces a still different situation, but the 
decision seems to follow logically from the above principles. It is true that 
the defendant is equally as innocent as the plaintiff, but the plaintiff has done 
everything that was by statute required of him to render his prior lien inde- 
feasible and should be protected. 


RicHT OF Privacy — STATUTORY INTERPRETATION — USE OF PICTURE 
IN NEws Fito AND Posters. — A statute prohibited the use without consent 
of a person’s name or picture “for advertising purposes or for the purposes 
of trade.” The plaintiff had become famous as a detective by solving a murder 
mystery. The defendant Film Company in its weekly film of current events 
showed actual photographs of the plaintiff at work, and also showed her pic- 
ture and name on certain posters used to announce the subjects presented in 
the weekly film. Held, that this was not a violation of the statute. Humiston 
v. Universal Film Mfg. Co. et al., 178 N. Y. Supp. 752. 

This statute has been held not applicable to the publication of a picture as 
news in a newspaper or a magazine. Jeffries v. New York Evening Journal, 
67 Misc. 570, 124 N. Y. Supp. 780; Coyler v. Richard K. Fox Pub. Co., 162 
App. Div. 297, 146 N. Y. Supp. 999. Similar interpretation seems called for 
in the case of publication in weekly news films. These are quite distinct from 
photoplays, to which the statute has been held applicable. Binns v. Vita- 
graph Co., 210 N. Y. 51, 103 N. E. 1108. The statute appears to be too broadly 
worded and restrictive interpretation justified. The posters present a more 
difficult problem. But granted that the statute should be interpreted as not 
applicable to the publication of news, it seems clear that it would not apply 
either to cases where the picture used as news is shown merely as a sample of 
the news of which it forms a part, as when a newspaper company shows its 
pictorial supplement in its show window. Therefore the principal case seems 
correct as to both the films and the posters. 

For a further discussion of the principles of restrictive interpretation in- 
volved herein, see NOTES, p. 721, supra. 


SOVEREIGN — PREROGATIVE OF THE ENGLISH CROWN AND COMPENSATION 
AS A MATTER OF RicHT. — During the war the Crown took over a large hotel 
for administrative purposes connected with the war. The owner claimed com- 
pensation as a matter of right. The Crown resisted (1) on the ground of the 
prerogative, and (2) on the basis of the several Defense of the Realm Acts. 
Held, that the plaintiff is entitled to recover as a matter of right. De Keyser 
Hotel v. The King, [1919] 2 Ch. 197 (Court of Appeal). 

For a discussion of this case, see NOTES, p. 711, supra. 


STATUTE OF FRAUDS — INTERESTS IN LANDS — ORAL CONTRACT TO PRo- 
CURE MorRTGAGEE OF LAND. — The plaintiff desired to borrow money upon 
the security of a certain tract of land. The defendant, his financial agent, 
orally contracted to find a mortgagee within a reasonable time, but failed 
to do so. The trial judge ruled that the contract was to create an interest 
in land and so unenforceable under the Statute of Frauds. Held, that the 
judgment of the trial court be affirmed. Dalgety & Co. v. Gray, [1919] Vict. 
L. R. 586 (Privy Council). ’ 

It is generally held that an undertaking to procure a purchaser of land is 
not within the Statute of Frauds. Hannan v. Prentis, 124 Mich. 417, 83 




















736 HARVARD LAW REVIEW 


N. W. 102; Walters v. McQuigen, 72 Wis. 155, 39 N. W. 382. The reason 
given is that such a contract is entirely collateral to the land. The same 
reasoning applies to an agreement to find a mortgagee, and the result should 
be the same. , However, contracts between landowners and brokers are notori- 
ously fertile sources of litigation, so that many states have, by special pro- 
vision, required them to be in writing. 1909 CAL. Civ. Cope, § 1624 (6); 1901 
Inp. Acts, 104; 1905 Wash. Laws, 110. But this provision has not been adopted 
in Victoria. 1915 Vict. Stat., No. 2672, § 228. However, an oral agreement 
to execute a mortgage is unenforceable. Clabaugh v. Byerly, 7 Gill. (Md.) 
354; Irwin et al. v. Hubbard, 49 Ind. 350. And an oral executory contract is 
unavailable as a ground of claim for either party if the promise of one is within 
the statute. Johnson v. Hanson, 6 Ala. 351; Scott v. Bush, 26 Mich. 418. 
Therefore, the principal case might be supported if the agreement involved a 
promise by the plaintiff to execute a mortgage to such mortgagee as the de- 
fendant should procure. But such a construction seems entirely unwarranted 
as the contract was essentially one of agency. 


STATUTE OF FraupS — SALE or Goops — EFFECT OF PART PAYMENT ON 
A SINGLE CONTRACT TO SELL LAND AND PERSONALTY. — The plaintiff sought 
specific performance of an oral contract by which, he alleged, the defendant 
promised to sell him a hotel with the furniture therein. The defendant ad- 
mitted the contract to sell the hotel but denied that it included the furniture. 
At the time of the contract the plaintiff paid the defendant £30 as part pay- 
ment, and took a written receipt which described the £30 as “being deposit 
for sale on Club Hotel.” The jury found that the contract was as the plaintiff 
claimed. Held, that the plaintiff is not entitled to the furniture. Sirang v. 
Gordon, 12 Queens. L. R. 64. 

The court based its decision on the ground that the contract as to the fur- 
niture did not comply with § 17 of the Statute of Frauds. The plaintiff 
claimed that the statute was satisfied either by the receipt as a memorandum 
or by the part payment. The court found that the word “hotel” in the re- ' 
ceipt could not be taken to describe the furniture, but is silent as to the plain- 
tiff’s second contention. It cannot be denied that the sale of the hotel and the 
furniture was a single contract. Scott v. Railway Co., 12 M. & W. 33; Thayer 
v. Rock, 13 Wend. (N. Y.) 53. The payment, therefore, was made on account 
of the furniture as well as of the realty; and such a payment on general account 
will take each part of a contract to sell several articles, out of the statute. 
Berwin v. Bolles, 183 Mass. 340, 67 N. E. 323. Cf. Day v. Mayo, 154 Mass. 
472, 28 N. E. 898. And while the writing as a memorandum was construed 
as not including the furniture, yet as a receipt it is not conclusive of the pur- 
pose of the part payment. Powell v. Powell, 52 Mich. 432, 18 N. W. 203, 
Shepherd v. Busch, 154 Pa. St. 149, 26 Atl. 363. The plaintiff is not relying on 
the receipt but on the part payment to take the sale of the furniture out of 
the statute. In fact, since the contract as to the realty is not here disputed, 
the plaintiff’s case would be equally well off without the receipt at all. 


TAXATION — GENERAL LIMITATION ON THE TAXING POWER — VALIDITY 
oF Tax ON NET INCOME OF FOREIGN CORPORATION ENGAGED IN INTERSTATE 
ComMERCE. — By a Connecticut statute corporations, foreign or domestic, 
were required to pay an annual tax of two per cent on that proportion of their 
net income which their tangible property within the state bore to their total 
tangible property (1915 Pus. Acts, c. 292, part 4). The protesting taxpayer 
was a foreign corporation manufacturing in Connecticut and selling princi- 
pally to customers in other states. Held, that the tax is constitutional. Un- 
derwood Typewriter Co. v. Chamberlain, 108 Atl. 154 (Conn.). 
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A state may tax a corporation, either foreign or domestic, upon its intra- 
state business activities, since the state may refuse permission to carry on 
such business. Allen v. Pullman’s Palace Car Co., 191 U. S. 171; Railroad Co. 
v. Maryland, 21 Wall. (U. S.) 456; Postal Telegraph-Cable Co. v. Richmond, 
249 U. S. 252. But if the corporation is engaged in interstate commerce, 
the state tax may conflict with the federal government’s control over com- 
merce. A state tax levied directly upon interstate commerce is clearly un- 
constitutional. Western Union v. Kansas, 216 U.S. 1; International Paper Co. 
v. Mass., 246 U. S. 135. The only question is how far a state may burden 
interstate commerce indirectly. A state tax on total capital or total gross 
receipts as such has generally been condemned, unless some reasonable maxi- 
mum is imposed. Western Union v. Kansas, supra; Galveston, H. & S.A. Ry. 
Co. v. Texas, 210 U. S. 217; Looney v. Crane Co., 245 U. S. 178; Ballic Mining 
Co. v. Mass., 231 U. S. 68. See 25 Harv. L. REv. 95. But it is said that a 
tax levied upon the net income of a corporation constitutes only an indirect 
burden. United States Glue Co. v. Oak Creek, 247 U. S. 321; Baldwin Tool 
Works v. Blue, 240 Fed. 202. Cf. Peck & Co. v. Lowe, 247 U.S. 165. On this 
ground the Supreme Court recently sustained a Wisconsin tax upon the net 
‘income of a domestic corporation, roughly apportioned to its earnings within 
the state. United States Glue Co. v. Oak Creek, supra. The reasoning of the 
court would apply equally well to a foreign corporation. See T. R. Powell, “In- 
direct Encroachment on Federal Authority,” 32 Harv. L. Rev. 634. Whether 
or not a state tax on net income with no attempt at apportionment would 
escape the commerce clause is very doubtful. See 1917 Laws or Missourt, 
528; 1916 Va. Cope. ANN. ,Vol. IV, 552-554. And such a tax, if levied upon a 
foreign corporation, would probably violate the Fourteenth Amendment. 


TAXATION — LICENSE TAX — CONSTITUTIONALITY OF Motor VEHICLE 
Tax GRADUATED ACCORDING TO CARRYING Capacity. — A statute provided 
for the collection of license fees on motor vehicles transporting freight and 
passengers for hire or hauling general freight over the public highway. The 
fee was graduated according to the number of passengers or the volume of 
freight carried (1919 ARK. StaT., Act 408). The plaintiff sought to enjoin the 
collection of such fees, alleging the tax to be unreasonable and oppressive, 
and therefore unconstitutional. Held, that the bill be dismissed. Pine Bluff 
Transfer Co. et al. v. Nichol, 215 S. W. 579 (Ark.). 

Such a tax is a privilege, not a property tax. . Kane v. Titus, 81 N. J. L. 594, 
80 Atl. 453; State v. Lawrence, 108 Miss. 291, 66 So. 745. Accordingly, it can- 
not be attacked upon the ground of double taxation. Jackson v. Neff, 64 Fla. 
326, 60 So. 350; Harder’s, etc. Co. v. Chicago, 235 Ill. 58, 85 N. E. 245. And it 
may clearly be imposed in addition to an occupation tax. St. Louis v. Weitzel, 
130 Mo. 60, 31 S. W. 1045; Macon, etc. Co. v. Macon, 96 Ga. 23, 23 S. E. 120. 
But see Newport v. Fitzer, 131 Ky. 544, 115 S. W. 742. A license fee is not a 
tax within the meaning of constitutional provisions requiring uniformity of 
rates. Johnson v. Mayor, etc., 58 N. J. L. 604, 33 Atl. 850; Re Kessler, 26 
Idaho, 764, 146 Pac. 113. See 1 CooLtEy, TAXATION, 3 ed., 260. A classifica- 
tion of types, with graded rates for each, may therefore be established. Re 
Kessler, supra. If such classification proceeds upon a reasonable principle, 
the courts will sustain it. Terre Haute v. Kersey, 159 Ind. 300, 64 N. E. 469; 
St. Louis v. Green, 7 Mo. App. 468. Engine power has furnished a convenient 
_and legitimate basis for the gradation. Kane v. Titus, supra. The scheme of 
classification used in the principal case is an even more scientific one, since it 
is calculated to impose the heaviest tax on the vehicles most destructive to 
the roads. The classification seems therefore to be clearly constitutional. 
Cf. St. Louis v. Green, supra. 
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Trusts — LimitaTION oF AcTIONS — EFFect OF DELAY BY SUBSTITUTED 
TRUSTEE UPON RicHTS OF INFANT CESTUI QUE TRUST. — A trustee wrong- 
fully conveyed the trust res to the defendant who had notice of the trust. 
The fraudulent trustee resigned and a new trustee was appointed, who failed 
to proceed against the defendant within the period of limitations. The infant 
cestuis que trustent, having come of age, now bring suit to charge the defendant 
as constructive trustee. Held, that the plaintiffs are barred by the’Statute of 
Limitations. Hart v. Citizens’ National Bank, 185 Pac. (Kan.) 1. 

Because of the wrong done to him, a cestui que trust is given a direct right in 
equity against a mala fide purchaser. Parker v. Hall, 2 Head (Tenn.), 641; 
Rolfe v. Gregory, 34'L. J. Ch: (N. s.) 274. Equity also allows the trustee a 
locus penitentiae by permitting him to maintain a bill against the transferee. 
Wetmore v. Porter, 92 N. Y. 76. Where such a right of the trustee is recognized 
and the period of limitations has run against him, it is held that the cestui que 
trust, although under disabilities, is also barred. Johnson v. Cook, 122 Ga. 
524, 50S. E. 367; Willson v. Louisville Trust Co., 102 Ky. 522, 44 S. W. 121. 
But where the repentant trustee has no standing in court to undo his wrong, 
his delay can have no effect upon the rights of the cestui que trust. Parker v. 
Hall, supra; Elliott v. Landis Machine Co., 236 Mo. 546, 139 S. W. 356. Upon 
principle, it should be immaterial whether the wrongful trustee has or has not 
a locus penitentiae. Such a right is predicated upon his duty toward the 
cestui que trust, and should be considered in aid of, or alternative to, the cestui’s 
own direct right. See Roscoe Pound, ‘The Decadence of Equity,” 5 Cot. L. 
REV. 20, 34; 12’Harv. L. Rev. 132. In the instant case, the delay was by a 
substituted trustee to rectify the wrong of his predecessor. Here, also, by 
similar reasoning, the independent right of the cestui que trust should remain 
until it has itself been barred by the statute. This should be true whether the 
nature of the interest of the cestui que trust is conceived of as real or personal. 
See Austin W. Scott, ““The Nature of the Rights of the Cestui que Trust,” 
17 Cot. L. REV. 260, 282. 


War— Prize —CLAImM FOR FREIGHT AND DEMURRAGE BY NEUTRAL SHIP- 
OWNERS AGAINST ENEMY CarGo. — A cargo of tobacco was shipped from San 
Domingo to Copenhagen in a neutral vessel and was seized at Kirkwall and 
sold as enemy property having an enemy destination, under the Reprisals 
Order in Council of March 11, 1915. The owner of the ship claims to be al- 
lowed, out of the proceeds of the sale of the cargo, the freight charges and 
damages for the delay of the ship beyond the time the original voyage would 
have consumed. Held, that only pro rata freight charges and no damages for 
demurrage be given. The Heim, [1919] P. D. 237. 

Prize courts in the past have generally recognized the lien of a neutral ship- 
owner on a condemned enemy cargo for the whole freight, unless his right is 
forfeited by the ship carrying contraband or breaking a blockade or by other 
misconduct. The Race-Horse, 3 Rob. 101. See 3 Rob. 304, note; The Frances, 
8 Cranch (U. S.), 418, 419. In the principal case, in restricting the claimants 
to pro rata freight, the court relied, not on any such forfeiture, but on a test 
laid down in a recent case. The Juno, [1916] P. D. 169. That case is dis- 
tinguishable from the present in that there the claimants were British subjects. 
In the ordinary case of a subject of a belligerent trading with the enemy, his 
property would be subject to condemnation since his conduct amounts to a 
breach of allegiance. The Hoop, 1 Rob. 196; The Jonge Pieter, 4 Rob. 79. But 
the special circumstances of The Juno justified the court in restoring the ship 
and in giving pro rata freight. The right of a neutral, on the other hand, to 
deal with either belligerent, except in contraband and blockaded areas, has 
been generally recognized, at least since the Declaration of Paris in 1856. See 
The Juno, supra, 174; Curtty, Law or Nations, 108. If the completion of the 
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voyage is prevented by the seizure of the cargo as enemy goods, the shipowner 
should receive the full freight which he would rightfully have earned had not 
the seizure taken place. The Fortuna, Edw. Adm. 56; The Prosper, Edw. Adm. 
72. See CARVER, CARRIAGE BY SEA, 6 ed., § 556. This line of reasoning 
would also entitle the claimants here to demurrage for delay caused beyond 
the time which the original voyage would have consumed. Cf. The Anna 
Catharina, 6 Rob. 10; The Industrie, 5 Rob. 88. This view has the support of 
the older text-writers. See 1 Kent Comm., § 125; Porson, Law or NartIons, 47. 
Compare the executive settlement of The Wilhelmina, Pyke, Law or ContRa- 
BAND OF WaR, 189. 


Wits — Construction — Girt TO A CLass— DEVISE OF REMAINDER 
TO TESTATOR’S LIvING CHILDREN. — The testator devised land to his son for 
life, remainder in equal shares to his “living daughters.” The son and three 
daughters survived the testator. Two of the daughters predeceased the son, 
and on his death the surviving daughter conveyed to the defendants. The 
plaintiffs, issue of one of the deceased daughters, brought ejectment to recover 
their mother’s undivided interest. Held, that the plaintiffs recover. Kohl v. 
Kepler, 67 Pitts. L. J. 721. 

The case turned on the question whether the word “living” referred to the 
time of the death of the testator or of the son. In direct and immediate gifts 
to a class, the class is determined at the time of the testator’s death, unless a 
different intention appears from the will. Davis v. Sanders, 123 Ga. 177, 51 
S. E. 298; In re Ruggles’ Estate, 104 Me. 333, 71 Atl. 933. This is true even 
though the distribution is postponed to a later period. Chasmar v. Bucken, 
37 N. J. Eq. 415. In the case of a gift by way of remainder or executory de- 
vise to a class described as the testator’s heirs, next of kin, or relatives, the 
class is likewise to be ascertained at his death, not at the termination of the 
intervening estate. Bullock v. Downes, 9 H. L. Cas. 1; Kellett v. Shepard, 139 
Ill. 433, 28 N. E. 751; Boston Safe Deposit & Trust Co. v. Parker, 197 Mass. 
70, 83 N. E. 307. Where the gift is to the children, the same rule applies; the 
children im esse at the death of the testator take a vested interest in the re- 
mainder, subject to open up and let in those born afterward, before the time 
of distribution. McLain v. Howald, 120 Mich. 274, 79 N. W. 182; Haug v. 
Schumacher, 166 N. Y. 506, 60 N. E. 245; Inge v. Jones, 109 Ala. 175, 19 So. 
435. The law prefers to construe a remainder as vested rather than as con- 
tingent. Whall v. Converse, 146 Mass. 345, 15 N. E. 660; Doe v. Spratt, 5 
Barn. & Ad. 731. The rule accords with the presumed intention of the testator 
by preventing the disinheritance of the issue of a remainderman who may die 
during the existence of the preceding estate. Hersee v. Simpson, 154 N. Y. 
496, 48 N. E. 890. The word “living” in the principal case may be applied 
with equal force to the time of the death of the testator as to that of the son. 
It was proper, therefore, for the court to follow, as it did, the general rules of 
construction outlined above. 
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Tue Law as A Vocation. By Frederick J. Allen. With an introduction by 
William Howard Taft. Cambridge: Harvard University. 1919. pp. 
viii, 83. . 

A small book presenting, as its preface promises, a “clear, accurate and im- 
partial study of the law,” in order to assist the choice of those inclining to 
enter the profession, would be a miracle if wholly successful. To cover the 
subject in so few words is impossible; and this work is rather a section of a 
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University Handbook apprising students of what they must encounter than 
an exposition of the soul of a profession. 

To a hardened lawyer it has the interest of indicating how he looks to others; 
something we have for centuries been accustomed to at the hands of satirical 
poets and novelists, — to be examined by a modern professor has the merit 
of novelty. 

Yet the work is legal, and put together with skill; and like most legal work, 
it is made up of fact and opinion. The facts relate to what preparation for 
the profession is necessary, what lawyers may do, how most of them occupy 
their time, how much they get for it, and what is the present status and ten- 
dency of the profession as a whole. The opinions cover a wide range, relating 
for the most part to professional ethics, the future of the bar under the mani- 
festly changing conditions of American society, and the human qualities which 
make for or against professional success. 

The facts are sufficiently full for the purpose of publication, and accurate 
in the main, though minor errors and deficiencies are not infrequent. From 
a list of the various sorts of lawyers (p. 5) is omitted what in the great cities 
is now the dominating professional figure, — that business guide, or agent 
d'affaires, vulgarly known as the “corporation lawyer.” 

Again, an appeal from the United States District Court to the Supreme 
Court (p. 9) is rare indeed, and it would be hard to discover in the scheme of 
federal jurisprudence any tribunal officially denominated an “ Admiralty 
Court” (p. 10). If it were true that such officers as Registers of Deeds and 
of Probate, and Clerks of Court, were, the country over, holding offices “‘ based 
on legal training” (pp. 11 and 18), we should be enjoying a counsel of perfec- 
tion. It is certainly no longer true that the average attorney is “occupied 
mainly by litigation” (p. 12); there is not enough of it to go round, and attorneys 
general of states do not usually take personal charge of the trial of even the 
more important cases (p. 15). The charge, in days before law schools were 
in the ascendancy, for study in the office of eminent counsel is understated; 
forty years ago the Philadelphia charge was usually $100, and frequently 
$150 (p. 47); indeed¥in some regions the school gained students, by what 
would now be called “rate-cutting.” 

If it be useful to deter the student by the mere size of the fraternity he as- 
pires to join, it is a more serious matter that the latest and best figures were 
not used. Totals at second-hand from the census of 1900, as to the number of 
American lawyers, are given at p. 66, — instead of the returns for 1910. The 
far more careful investigations of the last census showed rather less than 
108,000 men and women who even called themselves practicing lawyers, and 
of them nearly 300 were under the age of twenty. “Judges, justices and 
magistrates” accounted for some 6800 more, of whom it is amusing to note 
that seven had not attained their majority. 

Nor was there any necessity for resting on an “estimate” that New York 
City contained 12,000 lawyers; there were in 1910 about 10,500 who even 
claimed that title. Again, there is no excuse for carrying into a book of ele- 
mentary information suth a statement as that “the great majority of both 
Houses of Congress and of most state legislatures are lawyers by profession” 
(p. 71). It is doubtless the prevailing opinion that the profession exercises a 
dominant influence in most legislative bodies; but the mere number in the 
present Congress who even think it worth while to refer to their legal training 
in the Congressional Directory constitutes scarcely three fifths of the whole; 
while in the present legislature of New York the proportion of lawyers to non- 
lawyers is as seven to eighteen. It is a marked sign of the times, that while 
it is still true that the most distinguished legislative body in the country, the 
national Senate, is composed principally of lawyers, the number in legislative 
bodies generally has for years been relatively decreasing. 
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The book over-displays the ancient bugaboo of a crowded profession, but 
with that exception the facts presented are useful, timely, and substantially 
accurate; nor is there any other publication which even attempts the in- 
formation. 

- When it comes to opinion about a lawyer’s life and the prospects either of 
an individual or the profession generally, there is a marked contrast between 
the tone of President Taft’s introduction and the spirit of the text. The 
former points to the formulation and practical application of the ideals formed 
or greatly advanced by the World War as lawyers’ work, and spiritedly sug- 
gests that the student of to-day may be that lawyer of to-morrow fit “to lead 
in the real progress of a nation.”’ The text apparently acquiesces in an opinion 
inclining toward belief, that what used to be the profession of the law is to-day 
for the most part “law-business” (pp. 32 and 73). It yields much space to the 
Cassandra utterances of one of the New York Lawyers’ Associations, which 
declare “every branch of the profession” threatened by a species of “law- 
corporation”. which extinguishes the “individuality of the lawyer . . . and 
almost every valuable attribute of his office” (p. 74), and holds the profession 
itself responsible for that ‘American disregard of the law” (p. 70) asserted 
but not defined. 

This is the principal criticism of an otherwise valuable publication. Its 
tone is too somber; it fails to point out that the profitable practice of every 
profession as distinct from a trade is and always has been difficult; while the 
law affords far more numerous avenues of escape than do- most other profes- 
sions, because preparation for it is more useful in other walks of life than is the 
study of more highly specialized sciences; and it fails entirely (and perhaps 
designedly) to paint the attractive side of an occupation which if followed 
professionally and with even moderate success is singularly independent, and 
if used as a portal whereby to enter commercial or corporate business, fre- 
quently gives opportunity for entrance by the “cabin window” rather than the 
“hawse-pipe.” 

Professional ethics are treated for the most part by reference to the code of 
the American Bar Association, an admirable document, but which, after all, 
is and never can be more than an expansion of the oldest form of professional 
oath still used in this country, — that prescribed by the Assembly of Penn- 
sylvania in 1752, whereby the applicant for admission swore to a promise “to 
behave yourself in your office of attorney according to the best of your learn- 
ing and ability; and with all good fidelity as well to the court as to the client. 
You will use no falsehood nor delay any man’s cause for lucre or malice.” 

The practitioner who adheres to the spirit and the letter of this oath is an 
“‘officer and a gentleman,”’ — in the language of another and even more an- 
cient profession. 

The most original work in the book, and most valuable for one seriously 
contemplating strictly professional activities, is the study of those mental 
qualifications and character traits which may be discovered even in the young, 
and emphatically make for success at the bar (pp. 23-24). 

It is of course true that what the writer calls the “necessary fundamental 
qualities,” — integrity, persistence, judgment, self-confidence, and concen- 
tration, will probably insure success in any walk of life. It is the secondary 
qualities, such as tact, decision mingled with caution, and the like, that turn 
the scale toward the bar; and of these secondary qualities a long observation 
of lawyers successful and worthy of success would lead one to put in the fore- 
most place what the writer calls the “gift of sympathy to take the part of a 
client properly.” Almost any one can learn in the old phrase “to strive might- 
ily” in court; but there is a vast difference between the man who strives by 
main force and the one who strives sympathetically. The young man who feels 
(and he soon learns to know the feeling) that he cannot like every client he 
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would like to have, may find delightful and even lucrative professional occupa- 
tion; but he will rarely if ever rise to the higher planes of advocacy. 

The book further does a real service in drawing attention, even if in a some- 
what alarming way, to the existing dangers of practice and those which threaten 
the profession’s future. It is true that the commercializing of life has, especially 
in the very large cities, made the law so profitable a trade as to submerge the 
professional instinct; and it having always been true that legal opportunities 
cluster around commercial expansion, the cities tend to swallow up the rising 
men of smaller communities. It is also true that more than one tenth of the 
active bar of the United States works in whole or in very large part within 
fifty miles of the City Hall of New York; but there is nothing new in kind 
about all this. It is all very old, only the degree requires watching, and youth 
well advised is forearmed when forewarned. 

The profession is and always has been, for every man, what he chooses to 
make it, if he makes anything of it. It lies with the man himself whether he 
will graduate into a Sampson Brass, ultimately join the firm of Quirk, Gammon 
& Snap, or be listened to with friendly respect whenever he chooses to speak 
before the most admired and eminent magistrate in his community, — this 
might have been more insistently set forth. — 

Yet the modest volume fulfills its main purpose; for the youth who thinks 
he would like to be a lawyer will be moved by its reading to think again, and 
will more carefully question that friend or relative whose apparently fortunate 
position was the probable source of inclination; while the lad, impartial and 
not very determined, who surveys the list of human occupations looking for 
a congenial and not too engrossing job, will hardly be induced to study law 
by the perusal of this handbook — all of which is good for the profession and 
the country. CHARLES M. Houcu. 

New York. 





A PRACTICAL TREATISE ON TITLE TO REAL Property, INCLUDING THE Com- 
PILATION AND EXAMINATION OF ABSTRACTS, WITH Forms. By George 
W. Thompson. Indianapolis: Bobbs-Merrill Co. 1919. pp. iii, 1112. 


This book raises an interesting question of title by accession. The writer 
has combined his materials and labor with those of Mr. George W. Warvelle, 
the author of the well-known treatise on “Abstracts and Examinations of 
Title to Real Property,” apparently without any authorization by the latter. 
The book is substantially a paraphrased edition of Warvelle’s work, issued 
under a more pretentious name. The order of chapters follows exactly that of 
Warvelle, and the section headings are practically the same, with slight varia- 
tions and transpositions. No acknowledgment is made of the author’s indebt- 
edness to Warvelle beyond the following statement in the preface: “In the 
preparation of this work the author has combined his own experience with the 
experience of a number of eminent conveyancers and lawyers, with whom he 
has been privileged to consult, and to whom he acknowledges many obliga- 
tions for advice and suggestions.” 

This generous acknowledgment is itself substantially lifted from Warvelle’s 
Preface. With the author’s genius for “‘combining” his own work with that of 
others, or, one might say, “grafting” it upon that of others, one wonders whence 
he derived the inspiration for the additions which he has made to Warvelle in 
chapters XXXII, XXXIIT, and XXXIV, in which he has added a digest of 
statutes pertaining to the execution and acknowledgment of deeds, a digest 
of statutes of descent, and a digest of statutes of wills. He has also added a 
brief chapter on Registration of Title Under the Torrens System. 

The author, or one may perhaps call him editor, has somewhat elaborated 
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and paraphrased Warvelle’s text, and has added numerous citations of cases 
which seem well selected. 

With so much at hand ready made, it must be a comparatively easy task to 
write a law book. All that is necessary is to take the digest and the encyclo- 

pedia and dictate the “combination.” It will seldom be necessary in such a 
“practical” work to look beyond the headnotes. The writer is not concerned 
with the “theory” or the underlying principles of the law. There is no need for 
scholarly insight or acumen, or even literary style. It is something like com- 
piling an abstract. 

Warvelle in the original work did not profess to compile a treatise upon 
Titles to Real Property; his main purpose was evidently to furnish information 
and suggestions to those who prepare abstracts of title. The statements of the 
law, both in his book and that of Thompson, are for the most part brief, general, 
and elementary. By his elaboration and annotation Thompson has made it 
more valuable as a digest of cases, but less clear and intelligible for study by 
the beginner. 

It is no doubt useful to epitomize enough law to instruct the abstracter in 
the mode of preparing his abstract, to assist him in selecting his materials, 
and to indicate in a general way the-various matters which affect the title 
to real property. Such an elementary book may serve the purpose of ab- 
_tracters and business men who do not have access to encyclopedias, but it 
is hardly to be regarded as a law book for lawyers and conveyancers in advising 
on abstracts of title. The “forms and precedents” given are similar to those 
given by Warvelle, being merely for the use of abstracters. 

A few illustrations of the superficiality and defects of the treatment may be 
given. In defining an estate in fee simple on page 42, the statement is taken 
from Warden v. Lyons, 118 Pa. St. 396, that a fee simple “includes all qualifica- 
tions or restrictions as to the persons who may inherit as heirs; thus distinguish- 
ing it from a fee tail.” The word “includes,” in the opinion in the Pennsylvania 
case, is substituted for the word “excludes” in quoting a definition from 
“Bouvier’s Law Dictionary.” The editor-author copies the mistake from the 
report without stopping to think what his definition means. 

On page 343 the writer speaks of a resulting trust being raised by fraud, 
evidently confusing resulting and constructive trusts. 

It would be hopeless for either a lawyer or a beginner to get any information 
from the incoherent remarks on the subject of “jurisdiction in rem” and “ quasi 
in rem” on page 662. 

In laying down the rule on page 715 “that no disseisin on the part of any one 
can affect a reversioner or remainder-man,” the writer fails to mention the rule 
prevailing in Iowa and Nebraska, by which statutes giving any person who 
claims an interest in real property a right to maintain an action against any 
person who claims the title thereto, are construed to make the statute begin 
to run against the holder of a future estate when he knows of the adverse hold- 
ing. Thus future interests which in most jurisdictions constitute a great 
obstacle to the automatic quieting of title to realty, may there be destroyed by 
adverse possession. (5 lowA Law BULLETIN, 112; 32 Harv. L. REv. 146.) 

In treating of the right of a murderer to inherit the property of his victim, 
the writer fails to mention the possibility of subjecting the wrongdoer to a 
constructive trust, as suggested by Dean Ames. (AMES, LECTURES ON LEGAL 
History, 310. See also 1 CAL. L. REV. 397.) 

As a book for students and beginners, the work is defective in its entire lack 
of concrete illustrations or discussion of underlying principles. As a lawyer’s 
book, it is largely useless to one who has access to encyclopedias, digests, and 
more detailed textbooks. It can be recommended to those who desire a cur- 
sory general treatment for ready reference, such as those in the abstract busi- 


ness or in real estate offices. Henry W. BALLANTINE. 
UNIVERSITY OF ILLINOIS. 
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James Mapison’s Notes or DEBATES IN THE FEDERAL CONVENTION OF 
1787 AND THEIR RELATION TO A MorE PERFECT SocrETY OF NATIONS. 
By James Brown Scott. New York: Oxford University Press. 1918. 


Pp. xviii, 149.* 


The first half of this little volume is devoted to an excellent résumé of the 
history of the Federal Convention of 1787, primarily in the light of Madison’s 
Notes of the Debates; the latter half points the significance of the issues there 
dealt with and the actual working of the federal system in their relation to the 
problems involved in a society of nations. The apparently dominant thought 
of the author is embodied in the proposition that the Federal Convention “‘ was 
in fact as well as in form an international conference.” Consequently its suc- 
cess justifies belief in the possible effectiveness of arrangements for the solution 
of international questions and the adjustment of international disputes. The 
practicability of such arrangements is demonstrated by the effective jurisdiction 
of the United States Supreme Court in dealing with controversies between 
states; and the decisions of the Supreme Court have been so explicit in marking 
the difference between judicial and political cases that “it is therefore a con- 
fession of ignorance to maintain that the distinction cannot be laid down with 
precision.” 

At the risk of “confessing ignorance” the reviewer ventures to wish that 
the author had indicated with greater clarity what he conceives to be the 
essential principle that underlies the Supreme Court’s differentiation of political 
and judicial questions. As a rule, it seems easier to appreciate the distinction 
than to define it. 

But, apart from this difficulty — which perhaps is not insuperable — it is 
interesting to note the importance which is attached, and very properly, to the 
direct authority of the central government as explaining the success of the 
present system when contrasted with the inadequacy of the form of govern- 
ment under the Articles of Confederation. 

But does this not indicate that, to be effective, a society of nations must 
likewise have a direct relation, in the sphere of its authority, to the individual 
and to all the territory over which it possesses authority? And does not op- 
position to the proposed ‘“‘Covenant” result, in substantial measure, from this 
fact as well as from the fear that a society of nations will inevitably assume, 
with reference to the nations composing it, a relation similar to that which 
exists between the United States and the states? 

Mr. Scott seems principally concerned with the possible judicial activities 
of an international authority. But, if the federal experiment in this country 
is of importance, it would seem to demonstrate that the effectiveness of the 
judicial branch of the government is necessarily dependent upon competent 
legislative and efficient executive authority. 

And while the reviewer is fully persuaded that some more intimate arrange- 
ment among the nations is an entirely practicable means of preventing as well 
as of disposing of much international discord, it is a sobering thought to re- 
flect upon the futility of judicial effort in the face of a controversy which strikes 
deep into diverse interests of the community, particularly if it involves a 
moral aspect. The Dred Scott case should not be overlooked when a society 
of nations is discussed. 

The author’s preface bears the historic date ‘‘ November 11, 1918”: it would 
be interesting to know to what extent his views have altered in the light of sub- 
sequent developments. Henry Wotr BIKté. 

Law ScHoot, UNIVERSITY OF PENNSYLVANIA. 





* The last fifty pages of the book constitute an appendix made up of the text of the 
Declaration of Independence, the Articles of Confederation, and the Constitution of 
the United States. . 
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LAW AND THE Famity. By Robert Grant. New York: Scribners’ Sons. 19109. 


Under the title of “‘Law and the Family” Judge Robert Grant of the Boston, 
Massachusetts, Probate Court has collected a series of essays or papers for 
laymen upon such subjects as Women and Property, the Relation of the Third 
Generation to Invested Property, generally when it comes out of trust, the 
Perils of Will-Making, the Future of Women under the Law, Domestic Rela- 
tions, Feminine Independence, and Marriage and Divorce. 

The position of Judge of Probate in an important county in a New England 
state may, under favorable circumstances, be a singularly interesting and 
broadening experience, and Judge Grant in his varying capacity as an author 
and a judge is excellent evidente of the possibilities of this office. Departing 
in this case from his more usual habit of writing fiction, he applies the insight 
of an author to the problems of an administrative judge. A good judge of 
probate never loses touch with the lay portions of the community. Every 
twenty years or so all the property in the community passes through his court 
and under his eye. A very substantial part of that property remains under his 
eye year after year as trust property. The interpretation of the law to laymen 
could not easily come from 4 better source.. The man who is part judge, part 
parens pairii, and part administrator, must necessarily understand the institu- 
tions of property and inheritance as laymen experience them. 

The variety of subjects dealt with by Judge Grant is too great for comment 
here. From the interesting suggestion that women will make good executors 
based upon the will of the late Secretary of State Richard Olney, through the 
discussion of whether it is better to have a conservative trustee or a brave one, 
Judge Grant passes on to the melodrama of adoption, the domestic relations, 
and divorce. 

His book merits attention principally because of the skill and insight with 
which he presents the common sense of law as he administers it. His views 
should be interesting both to the laymen who do not understand law, and to 
the lawyers who cannot see the wood for the trees. 

Bosroe. RicHARD W. HALE. 


CASES ON THE LAW OF EviDENCE. By Edward W. Hinton. St. Paul: West 
Publishing Company. 1919. pp. xxiii, 1098. 


This collection of cases is well adapted to its purpose: instruction in the law 
schools. The arrangement is especially good. In chapter I the editor treats 
of the respective functions of court and jury, including such topics as The 
Burden of Proof, Presumption, and Judicial Notice. Some difference of opinion 
exists among teachers as to the proper placing of these extraneous matters; 
Professor John H. Wigmore in both editions of his Cases on Evidence placed 
them near the end; and many teachers have followed this method in the ar- ° 
rangement of their courses; on the other hand, Professor Hinton follows Pro- 
fessor James Bradley Thayer in treating them at the beginning. The writer 
ventures the opinion that the latter is the better method, since these topics 
mainly involve certain matters of procedure which the student should know 
before he is called upon to examine cases dealing with the law of evidence 
proper. Moreover the topics are comparatively difficult and uninteresting; 
it is true that for this reason some instructors prefer to take them up last, but 
it is submitted that it is better for instructor and student to get this rather 
disagreeable task out of the way as soon as possible. 

Chapter II deals with Witnesses. Certain instructors have preferred to treat 
this subject first, being largely influenced by the fact that it is the part of the 
course most attractive to the student. In Thayer’s Cases the subject is treated 





746 HARVARD LAW REVIEW 


last. Professor Hinton justifies his intermediate arrangement by the assertion 
that the rules relating to witnesses throw light on the hearsay rule. On the 
other hand, it is obvious that a knowledge of the hearsay rule is valuable in 
dealing with privilege and impeachment, and therefore it seems that there 
would be good reason for retaining Mr. Thayer’s arrangement. 

The editor has seen fit to devote sixty-nine pages to the subject of privilege; 
it is submitted, however, that a larger treatment is desirable in view of the 
uncertainty and difficulty of the law and the frequent recurrence of decisions 
relating to this subject. 

Chapter III treats of The Hearsay Rule. It is a notable feature that the 
editor discards the classification of res gesta, which is probably a wise change 
in view of the many perversions of the term. He also omits the usual classifi- 
cation of Declarations of Mental State, arranging cases of the type of Mutual 
Life Insurance Company v. Hillmon under the heading of ‘Spontaneous State- 
ments.” It is submitted that it is difficult to discover the spontaneity of such ~ 
statements and that it would have been preferable to adhere to the former 
practice as exemplified by the collections of Professor Thayer and Professor 
Wigmore. 

The arrangement of the remaining chapters, which deal with Opinion, Cir- 
cumstantial Evidence (including Character), The Best Evidence Rule, and The 
Parol Evidence Rule, reflects the experiences of the able teacher. 

In truth the book is replete with instances showing the editor’s purpose to 
make it a book useful for teaching. Perhaps there has been a sacrifice of 
logical arrangement in some parts; but this result is fully justified by the fact 
that it meets the requirements of the natural order of presentation. The 
section dealing with Character is an illustration of the way in which the editor 
has kept his objective constantly in mind. In this section he deals, in the order 
named, with the character of the defendant in a criminal action, the character 
of the deceased in a prosecution for homicide, the character of the prosecutrix 
in a prosecution for rape, the moral character of a party to a civil action, 
and character for carefulness or negligence in a civil action. A further illus- 
tration is found in chapter IV, entitled Opinion and Conclusions, which deals 
successively with the lay witness, the expert witness, and the subject of 
handwriting. 

Professor Hinton recognizes the impossibility of crowding the whole of this 
immense subject into the limits of a single case book, but it is remarkable how 
far he has gone toward achieving this result. He has accomplished this by a 
judicious selection and abridgment of cases and by the use of appropriate 
foot-notes. Facts are usually fully stated, or if condensed, carefully sum- 
marized; and no unduly long opinions are reproduced. The foot-notes are 
numerous, concise and apparently accurate. Certain matters have been un- 
avoidably passed over, but it is believed that the matters which the lawyer 
meets most frequently in practice are given proper place in the book. 

The immensity of the subject has given to the editor opportunity to select 
new cases; comparatively few of his cases are contained in previous collections; 
the book is original as to contents as well as to arrangement. Furthermore, the 
cases appear to have been wisely selected with respect to time; while all stages 
in the history of the law of evidence are represented, recent cases are properly 
given a large place. 

Altogether the book is a valuable contribution to the subject, and reflects 


sane, careful, and scholarly preparation in a marked degree. 
Morton C. CAMPBELL. 





